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January 8, 2018

Brennen Young
Director
Regulatory Cooperation
Regulatory Affairs Sector
Treasury Board of Canada Secretariat
rcd-dcmr@tbs-sct.gc.ca

Re: Canada-United States Regulatory Cooperation Council – Request for Stakeholder Comments

The Association of Home Appliance Manufacturers Canada (AHAM) is pleased to provide input on the Government of Canada’s request for additional examples of unnecessary regulatory differences or duplicative requirements between Canada and the U.S. From the 2011 outset of the Bilateral Canada – U.S. Regulatory Cooperation Council (RCC), AHAM has been a strong supporter and contributor to the effort. Eliminating and reducing non-tariff barriers for the free flow of home appliance goods both within Canada as well as with the U.S. has never been more important for manufacturers and consumers.  In this regard, we are pleased to put forward suggestions on issues that should be considered for addition to the RCC work agenda.

The availability of identical and similar appliances in both Canada and the United States makes the marketplace for appliances a North American market.  This larger market drives down costs and increases efficiencies and economies of scale. Many of the manufacturers that sell product in Canada are global companies and generally design and manufacture products for the entire North American market, not for any one specific country or province.  Regulators and consumers benefit from the successful integration and harmonization of the national energy efficiency requirements, test procedures, and labeling (as well as safety standards, test procedures, and electrical codes) in Canada and the U.S.

As detailed below AHAM believes that there are additional areas of regulatory differences and duplicative requirements that can be addressed via the RCC that would provide additional relief to the home appliance industry. Issues such as the regulation of hydrofluorocarbon refrigerants (HFC) and their hydrocarbon (HC) successors, the continuance and administrative reform of the ENERGY STAR program, mutual recognition of conformity assessment and product standards, incorporation of good regulatory practices into trade agreements, and product safety incident reporting. With manufacturers making identical or similar home appliances available in Canada and the U.S., the home appliance industry is truly a North American one and needs to be regulated as such. In the end, it is the same products and appliances being made available to both Canadians and Americans.  

The Association of Home Appliance Manufacturers Canada (AHAM) represents manufacturers of major, portable and floor care home appliances, as well as suppliers to the industry. AHAM’s membership includes more than 150 companies throughout the world. AHAM members employ thousands of people in Canada and produce more than 95% of the household appliances shipped for sale. The home appliance industry, through its products and innovation, is essential to consumer lifestyle, health, safety and convenience.  Home appliances also are a success story in terms of energy efficiency and environmental protection.  New appliances often represent the most effective choice a consumer can make to reduce home energy use and costs. 

Energy Efficiency
AHAM was instrumental in having the issue of energy efficiency standards added as a Department-to-Department commitment between Natural Resources Canada (NRCan) and the U.S. Department of Energy (DOE), with a goal of aligning new and updated energy efficiency standards and test methods for energy-using equipment. United States – Canada Regulatory Cooperation Council, Joint Forward Plan, August 2014  The successful inclusion of energy efficiency standards and test methods for energy-using equipment has resulted in NRCan and the DOE’s energy efficiency regulations for home appliances being more aligned and harmonized with the passage of Amendment 13 to Canada’s Energy Efficiency Regulations. NRCan’s Office of Energy Efficiency has also published Forward Regulatory Plans outlining additional measures they are planning that will further align and harmonize Canada’s energy efficacy regulations with those of the DOE.

Energy efficiency regulation and standards harmonization are critical to breaking down the misalignment that exists for home appliances. In order to ensure that Canadians continue to have access to the most technologically innovative and efficient home appliances, regulations and standards for home appliances need to be harmonized.   Harmonization of energy test procedures and efficiency standards between Canada and the U.S. is critical to avoid the need for duplicative testing and reporting. Through the RCC, Canada and the U.S continue to work on the issue of energy efficiency regulatory alignment and harmonization, however, additional work remains. Importantly, alignment and harmonization is not just the substance of energy efficiency regulations, but also the timing of when the standards and test procedures come into force. It does little good to have harmonized standards and test procedures if the coming into force dates are significantly different.

Continued regulatory alignment with the U.S. will ensure that Canadians have access to the same innovative and technologically advanced appliances throughout Canada, and eliminate unnecessary additional administration and cost to manufactures, consumers and regulators.  Thus, AHAM strongly supports the RCC’s continued efforts on regulatory alignment on energy efficiency matters, including, as discussed in detail below, the ENERGY STAR program.

ENERGY STAR
The home appliance industry has a long record of achievement in energy efficiency.  ENERGY STAR has supplemented the tremendous energy efficiency gains made by manufacturers and the federal efficiency standards. ENERGY STAR is a well-recognized program that allows manufacturers to showcase their commitment to energy efficiency through the use of the ENERGY STAR label.  AHAM has, and is, advocating against the termination of the ENERGY STAR program with the U.S. administration, and has been seeking administrative improvements and reform. Canada is an international partner in the U.S. Environmental Protection Agency (EPA) ENERGY STAR program. Under an administrative agreement with the EPA and the DOE, Natural Resources Canada is responsible for administering and promoting the use of the ENERGY STAR name and symbol in Canada.

The ENERGY STAR program is authorized to “identify and promote energy-efficient products.” Faced with decreasing energy savings opportunities as home appliances face current technology limits, the EPA has struggled to remain focused on energy efficiency and has been delving into areas like product performance, capacity, features and warranties; areas which should be determined by market forces rather than a program whose focus is energy efficiency.  

The 2009 EPA - DOE Memorandum of Understanding transferred responsibility of setting performance levels for home appliances from DOE to EPA. With a stroke of a pen, home appliances were handed over to EPA, which had no previous experience with the products while DOE is and remains the U.S. government’s experts on these products. The MOU states that EPA should manage the program “in consultation with DOE.”  The basic logistics of having two federal agencies attempting to coordinate changes in product specifications and test procedures causes undue resource expenditures by the private sector and the federal government, such as maintaining two product databases.  At times, EPA’s specifications, in draft or final form, either conflict with or depart from DOE’s foundational regulations for the same products.  Those differences, even minor ones, cause confusion and uncertainty for regulated parties. EPA’s process for changing and developing ENERGY STAR specifications is inconsistent.  Although EPA provides opportunity for public comment, there is no formalized notice and comment process for product specification levels and test procedures.  

Even though the ENERGY STAR program is voluntary, it has been so successful that it has essentially become mandatory in the marketplace. Therefore, ENERGY STAR can no longer operate as if it was a new, experimental program.  There needs to be more structure and certainty surrounding its processes, such as notice and comment requirements and transparency of analyses. The DOE already follows such processes under the Administrative Procedures Act when it sets mandatory energy performance standards.  These procedures allow stakeholders, including Canadian appliance manufacturers and NRCan, to participate better.

AHAM supports continuing a reformed ENERGY STAR program and moving the management of home appliances from the EPA back to DOE.  AHAM also supports process requirements for ENERGY STAR to ensure a structured and consistent approach in developing or changing ENERGY STAR product specifications.  AHAM is supportive of the current administrative structure of the Canadian ENERGY STAR program within NRCan. The administrative changes we seek in the U.S. would closely emulate the Canadian administrative model where the expertise in regulating home appliances, setting minimum energy performance standards and appliance energy test procedures resides with the lead energy regulators, DOE and NRCan. The ENERGY STAR program is important to the home appliance industry.  Canada should weigh in to inform the DOE and the EPA of the benefits of having a single agency— e.g. NRCan—administer both the minimum efficiency performance standards and the ENERGY STAR program.



Phase-Down of Hydrofluorocarbon Refrigerants
In February 2016, AHAM and its members announced the goal to voluntarily phase out the use of high Global Warming Potential (GWP) hydrofluorocarbon (HFC) refrigerants used in household refrigerators and freezers. In October of that same year, parties to the United Nations Environment Programme’s Montreal Protocol, agreed to phase-down the use and production of HFC chemicals. As the world begins to transition away from the use of HFC refrigerants in home refrigeration products, both the Canadian and U.S. governments promulgated regulations to phase-out the use of HFC refrigerants and foam blowing agents in home refrigeration appliances.  As part of the U.S. EPA Significant New Alternatives Policy (SNAP) Program under the Clean Air Act (CAA) the EPA finalized SNAP Rules 20 and 21 that require the phase-out of certain HFC chemicals.  The phase-out of HFC foam blowing agents is to be completed by Jan 1, 2020 and for refrigerants by Jan 1, 2021. Similarly, Environment and Climate Change Canada (ECCC) has also published regulations that require the phase-out of foam blowing agents and refrigerants with a GWP greater than or equal to 150 (January 1, 2021 for foam blowing agents and by January 1, 2025 for refrigerants  Ozone-depleting Substances and Halocarbon Alternatives Regulations ).  

In August of 2017, EPA’s SNAP Rule 20 was challenged in court. The U.S. Court of Appeals for the District of Columbia Circuit ruled that the EPA cannot require companies to replace HFC refrigerants or other applications with low-GWP substances under Section 612 of the Clean Air Act, if those HFC refrigerants previously replaced a refrigerant with an Ozone Depleting Potential (ODP). U.S. Court of Appeals for the District of Columbia Circuit 
 The Court found EPA lacks sufficient authority to regulate HFCs under Section 612 of the Clean Air Act because the section references only ozone-depleting substances (ODS). HFCs are not an ODS, but rather refrigerants with a high GWP.

In September 2017, Chemours and Honeywell filed a petition for rehearing and review by the full D.C. Circuit Court. This appeal results in the Court of Appeals decision being stayed and the original compliance dates of SNAP Rule 20 remaining in effect until a decision on the appeal is made.

AHAM and its member companies take their responsibility to protect the environment seriously and are moving forward with their voluntary commitment to phase-out very high GWP HFCs. In order to provide the home appliance industry with clarity and certainty, AHAM is proposing the schedule below to synchronize the insulating foam-blowing agent and refrigerant phase-out to reduce repetitive redesign and retooling costs, thereby also reducing consumer product cost.  

Product Scope:	Residential Consumer Refrigeration Products within the scope of this voluntary agreement (as defined in the Federal Code of Regulations at 10CFR430.2), include Refrigerators, Refrigerator-Freezers, Freezers, Coolers, Combination Coolers.

Transition dates: 	The following Consumer Refrigeration Products will be fully transitioned out of high-GWP foam blowing agents and refrigerants based on the schedule below.  Many refrigeration products will transition prior to these timeframes.

January 1, 2021: Compact Refrigeration Products (Not Built-Ins)
Refrigerators, Refrigerator-Freezers, Freezers, Freestanding Compact Cooler, Compact Combination Coolers

January 1, 2022: Full-Size Refrigeration Products (Not Built-ins)
Refrigerators, Refrigerator-Freezers, Freezers, Freestanding Cooler, Combination Coolers

January 1, 2023: Built-In Refrigeration Products
Refrigerators, Refrigerator-Freezers, Freezers, Built-in Compact Cooler, Built-in Cooler, Built-in Combination Coolers

This is an aggressive, environmentally responsible and cost-effective transition for refrigerators and freezers. In light of the uncertainty the challenges to the EPA SNAP Rule 20 has wrought, the need for Canada and the U.S. to align their regulatory efforts concerning the phase-out of HFCs to conform with the goals of the AHAM voluntary commitment has never been greater. Due to the highly integrated nature of the North American home appliance market, alignment of HFC regulations is of paramount importance for our industry. 

Management of Hydrocarbon Refrigerants
For the North American home appliance industry, the transition away from HFC refrigerants and foam blowing agents for refrigeration products is the most significant transformation the home appliance industry has ever undertaken. The redesign of refrigeration products and manufacturing facilities has come with significant expense as the industry moves to the use of very low to negligible GWP refrigerants and foam blowing agents. 

The whole purpose of transitioning from HFC chemistries to alternative low GWP chemistries in refrigerators and freezers is to minimize the contribution of HFC refrigerants and foam blowing agents to global warming. Hydrocarbon (HC) chemistries, such as isobutane, have emerged as the leading replacement in the home appliance refrigeration segment. Isobutane has been widely and successfully used as a refrigerant in home appliance refrigerators in Europe and Asia for the past decade. However, one aspect of the transition to HC refrigerants in Canada that remains unresolved is the need for a nationally harmonized and aligned framework for the management of HC refrigerant and foam blowing agents. Unlike older halocarbon refrigerants and foam blowing agents, HC’s used in home appliances do not deplete the ozone layer and have very low GWP. Canada’s Chemical Management Plan assessment of short chain alkanes determined that substances such as ethane, propane, butane, and isobutane do not meet any of the criteria set out in section 64 of the Canadian Environmental Protection Act (CEPA) Screening assessment report ethane, propane, isobutane butane, and butane (branched and linear) .  Both the U.S. and Europe have determined that the infrequent release of these small amounts of HC refrigerants from home appliance products during product servicing or end of life management, will not adversely contribute to global warming.
As part of the U.S. EPA SNAP program under the Clean Air Act, and on the basis of current evidence that their venting, release or disposal does not pose a threat to the environment, the EPA allowed venting of isobutane (R-600a) and hydrocarbon blend HCR188C (R441A) used in household refrigerators, freezers, and combination refrigerators and freezers. The EPA amended its National Recycling and Emission Reduction Program regulations under section 608 of the U.S. Clean Air Act to exempt these refrigerant substitutes.

Canada needs to ensure its regulations and practices reflect this global determination. The widely acceptable practice of venting the small amount of hydrocarbons contained in home refrigeration appliances, in place globally, needs to be adopted in Canada. We urge ECCC to align its regulations with respect to hydrocarbon refrigerants with those of the U.S. EPA for refrigerators and freezers.  Failure to adopt a federal\provincial\territorial aligned and harmonized framework is likely to result in increased administrative and management costs related to the use of low GWP hydrocarbon refrigerants and foam blowing agents in Canada. Appliance service technicians will be able to perform their functions across all jurisdictions, provinces and territories with a clear understanding of hydrocarbon management practices with respect to refrigerants and foam blowing agents in home appliances.  

Good Regulatory Practices
The RCC provides opportunities to enhance Canada-U.S. regulatory cooperation through the identification of specific regulatory issues and challenges that agencies on both sides of the border can work together to resolve or improve using a variety of tools, such as enhanced technical collaboration, joint development and recognition of standards, and work-sharing to avoid future misalignments. The RCC is important to fostering new approaches to regulatory cooperation and serves as a template for future efforts between Canada and the U.S. We are pleased the Canadian government is seeking additional examples of regulatory misalignment from affected industries. However, we would also encourage the need for greater involvement of impacted industries during the development and deliberations of the of the work plans themselves in order to be able to provide appropriate context and ensure that the proposed work plans will indeed meet regulatees current and future needs. 
The RCC is a key component to the overall process of Good Regulatory Practices (GRP). In October of 2017, AHAM provided feedback and comments to the Treasury Board Secretariat concerning the Government of Canada’s Draft Cabinet Directive on Regulation. Further to the comments provided in that AHAM submission, we also believe that the current on-going NAFTA negotiations represent an opportunity to formalize GRP into this important multi-lateral trade agreement.  
When considering the development or amendment of regulations, opportunities for regulatory cooperation and the development of aligned regulations should be a prime objective. AHAM encourages the government in its efforts to ensure that the regulatory process is open and transparent by publishing the comments and submissions made by stakeholders and interested parties, and subsequent government considerations and response as part of the public record. Such a practice would increase the transparency of the process. Provisions and procedures for protecting confidential business information or other protected confidentialities would of course still be a matter that would be addressed to ensure that this type of information is not published or released.
As part of the Regulatory Lifecycle Approach stakeholder engagement, regulatory cooperation, alignment and coordination are key aspects of the process. This should also extend to the incorporation of standards in regulations to ensure that standards themselves have been reviewed to ensure that they also have been aligned and harmonized. As noted in the Draft Cabinet Directive, we agree that coordination, cooperation and alignment is important both domestically and internationally, and in particular with our largest and most important trading partner the U.S.
The development of consensus-based standards by accredited standards development organizations is an important instrument for regulators. Standards developed by a consensus process are developed by a balanced matrix committee to ensure that a cross-section of stakeholder interests are reflected. As a matter of regulatory policy, the incorporation of consensus-based standards should be given priority.
AHAM is supportive of the need for strong chapters for both GRP and the Technical Barriers to Trade (TBT) chapters in both a renewed NAFTA as well as in the development of RCC work agenda items. Forward Regulatory Plans are essential to allow stakeholders to understand the regulatory direction the government is taking, and the likely timing of consultations and /or Canada Gazette publications.  Publication in Canada Gazette Part I is not a substitute for early engagement and we encourage regulators to reach out and engage affected stakeholders and those likely to be impacted by the regulations as early as possible.  The home appliance industry has benefited and actively participated in early and timely consultations. NRCan’s Office of Energy Efficiency forward regulatory plans and early consultations are a prime example. While AHAM sees the RCC as an important component, we also believe that it needs to be part of the overall TBT and GRP approach in NAFTA.

Mutual Recognition of Conformity Assessment
The vast majority of home appliances are imported into Canada, with the United States representing almost half of the appliance imports. Statistics Canada, Trade Data Online  Despite the fact that many of the conformity assessment bodies providing services to the home appliance industry do so in both Canada and the U.S., there is no mutual recognition of conformity assessment. The conformity assessment bodies must be accredited in both countries. This needlessly drives up the cost of obtaining product certifications for appliance manufacturers, which in turn is reflected in appliance manufacturers’ costs to produce and market their goods in Canada. Moreover, there is no additional benefit to consumers or product safety that balances out these additional and redundant costs and resources.
The recently in force Canada-European Union Comprehensive Economic and Trade Agreement (CETA) protocol on conformity assessment addresses this issue by creating a framework for manufacturers to bring products to the Canadian market without needing to have their products tested twice. The Protocol achieves this by establishing a mechanism through which Canadian or EU conformity assessment bodies can test products to certify their conformity to technical regulations or standards, and have that certification recognized and accepted in either Canada or the EU.
The Protocol was developed specifically to complement the provisions of the chapter on Technical Barriers to Trade (TBT). Whereas the TBT Chapter addresses conformity assessment in an effort to ensure similar practices, the Protocol attempts to address the issue of duplicative procedures. The Protocol sets out a framework through which Canada and the EU can recognize the assessments performed by their respective conformity assessment bodies. There are two types of recognition. The first involves the accreditation of a Canadian conformity assessment body by an EU accreditation body. The second type allows the EU to authorize a Canadian accreditation body to designate conformity assessment bodies for the testing of products for conformity with EU technical regulations or standards. Reciprocal provisions in the Protocol establish a process for the certification of EU products for conformity with Canadian regulations.
Given the enormous amount of trade between Canada and the U.S., which far surpasses Canadian trade with the EU, the need for a Mutual Recognition of Conformity Assessment framework between Canada and the U.S. is simply logical. AHAM strongly urges Canada and the U.S. to explore the establishment of a framework for Mutual Recognition of Conformity Assessment. 
Development of Harmonized National Standards
In both Canada and the United States, the Standards Council of Canada (SCC) and the American National Standards Institute (ANSI), are the respective organizations that accredit standards development organizations (SDO) who develop and publish national standards and accredit conformity assessment bodies (CAB) that perform assessments against published standards.
The manufacturers of home appliances that sell product in Canada typically design and manufacture products for the entire North American market, not for any one specific country or province. The availability of identical and similar appliances in both Canada and the United States makes the marketplace for appliances a North American market.  This larger market drives down costs and increases efficiencies and economies of scale. However, one of the issues the home appliance industry must contend with is that the standards their appliances are manufactured and conform to, are not always the same in Canada and the U.S. Although some SDO’s have worked together to create bi-national standards, the availability or development of binational standards is not necessarily the norm. It is the differences, even small ones, between Canadian and U.S. standards that causes issues for the home appliance industry.  
We encourage Canada through the Minister of Innovation, Science and Economic Development Canada, through whom the SCC reports to Parliament, to encourage Canada's national standardization network to seek out alignment and harmonization of standards. When standards are being reviewed and revised, and as new standards are being developed, always consider how standard harmonization between Canada and the U.S. can be achieved. 

Safety Incident Reporting

Health Canada (HC) and the U.S. Consumer Product Safety Commission (CPSC) are working more closely than ever before in both sharing information on safety issues and in coordinated announcements of corrective actions by manufacturers. These actions strengthen the ties between the agencies and demonstrate the nature of the integrated North American market for consumer products and in particular home appliances.  

AHAM believes there are opportunities for aligning product safety incident reporting between the two countries. This would extend to both the timing of when a safety incident is to be reported as well as to a report’s required content. Health Canada and the CPSC should explore the possibility of creating a common incident reporting framework and format to allow for joint safety incident reporting. While AHAM understands the statutes providing authority on reporting administered by HC is different from the requirements in the U.S., through a combination of enforcement discretion and greater clarity concerning HC’s incident reporting guidance we believe more can be done to bring the reporting requirements into greater alignment. This would benefit both manufacturers and consumers in North America.  In conjunction with exploring greater bi-lateral coordination with respect to safety incident reporting, we would also welcome a reassessment of the Canada Consumer Product Safety Act (CCPSA), which we believe is fundamentally the root of the consumer product safety framework misalignment. In particular, Section 14 Duties in the Event of an Incident creates consumer product safety incident reporting obligations that are not aligned with that of the CPSC. We believe that HC and the CPSC should be working to create harmonized incident reporting guidance so that it is clear to industry what needs to be reported, as opposed to the current situation where the HC and CPSC guidance concerning incident reporting is quite different. In the end, it is the same or similar home appliances that are being distributed throughout Canada and the U.S.  

We thank-you for the opportunity to provide these comments. Please feel free to contact us should you wish to discuss any aspect of our submission with you. 

 
Sincerely yours,
Bruce Rebel Signature
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Bruce Rebel
Vice-President and General Manager



