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Exploring options to legislate changes to regulatory mandates

Context

In the Fall Economic Statement 2018, the Government of Canada announced that it would review
legislation to assess whether opportunities for legislative changes exist to integrate the assessment of
regulatory efficiency and economic growth as an integral part of regulators’ mandates, while ensuring
that Canada’s regulatory system continues to prioritize the health, safety, security, and social and
economic well-being of Canadians, and a sustainable environment.

In the Canada Gazette Notice of June 29, 2019, TBS has indicated that it is considering, in response “the
development of key principles related to efficiency and economic growth that would become part of the
required analysis that regulators must perform as part of the regulatory development process. Through
the regulatory impact analysis statements that are published with all regulatory proposals, stakeholders
would have the opportunity to assess and provide input. Departments and agencies would receive
guidance on the expectations for this analysis through policy documents and the central regulatory
oversight function performed by the Treasury Board.”

TBS has invited stakeholder submissions on the following questions:

(1) What approaches should TBS consider to legislate regulatory efficiency and economic growth as
an integral part of regulatory mandates?

(2) How should the Government measure the impact of regulations on competitiveness?

(3) How should the Government define and measure the cumulative burden of regulation?

(4) What should regulators consider to achieve positive impacts on competitiveness and their
regulatory objectives (i.e. objectives to protect or improve health, safety, security, social and
economic well-being, and the environment)?

This submission addresses in turn each of these questions.

(1) What approaches should TBS consider to legislate regulatory efficiency and economic growth as an
integral part of regulatory mandates?

The first question to be addressed is whether legislative changes are needed.  It is not clear that they

are.

First, the existing legislation that provides regulatory mandates may already provide for the

consideration of economic objectives in developing regulations.  This is certainly the case for two of the

major pieces of legislation governing federal environmental regulation, the Canadian Environmental

Protection Act (CEPA) and the pollution prevention provisions of the Fisheries Act. CEPA sets out in its

Declaration that its primary purpose is to contribute to sustainable development.  As for the Fisheries

Act, it sets out a blanket prohibition against the deposit of deleterious substances into water containing

fish; as a consequence, regulations under the Act are permissive with the purpose of enabling economic

activity.

Second, regulators as a matter of course do consider regulatory efficiency and economic growth, as well

as effectiveness in achieving the regulatory objective, in the development of regulations.  This can be
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seen clearly in the Regulatory Impact Analysis Statements (RIAS) accompanying regulations.  If desired,

for greater certainty, TBS could require that a RIAS explicitly address how regulatory efficiency and

economic growth were considered in the development of the regulation (further elaborated below).

If, nevertheless, it was determined that legislative approaches were necessary, these should be bounded

in two ways.

First, any approaches to legislate consideration of regulatory efficiency and economic growth would

need to be targeted to those pieces of legislation where such consideration was not already explicitly or

implicitly required, so as to avoid potentially “dueling” economic provisions.

Second, any legislated consideration of economic objectives should be limited to the development stage

of regulations; in particular, it should not apply to the administration and enforcement stages. Some

stakeholders have recommended an approach similar to that of the UK Growth Duty.  This would be a

mistake, as the UK approach requires consideration of economic factors at all regulatory stages

including compliance, enforcement, and even the decision on whether to refer a case to a prosecutor.

Compliance, enforcement and prosecution decisions should be based on the merits of the case, and

should not be influenced by economic factors. Not only would the inclusion of economic factors be

inconsistent with the concept of “blind justice”, it would be wholly impractical to expect an enforcement

officer or agency to be expert on the international competitive position of a company, or on how an

individual facility is situated in the strategic plan of a company.

As noted above, it would be reasonable for TBS to require that a RIAS explicitly address how regulatory

efficiency and economic growth were considered in the development of the regulation.

TBS has indicated that it is considering the development of some principles to guide departments in

incorporating economic factors into the regulatory development process. The principles that are

already contained in the Cabinet Directive on Regulation, including their further elaboration, go a long

way in this regard.

If desired, the guidance already contained in the Directive could be supplemented with principles such as

the following:

Impacts on efficiency and economic growth should be factored into the instrument choice process

• Note however that some recommendations in this regard go too far.  As noted previously, some

stakeholders have recommended an approach similar to that of the UK Growth Duty, which

requires that any regulatory action be “necessary”.  A necessity test is too restrictive, as it is rare

that a regulation is the sole government policy instrument available to achieve an objective.  For

example, tax-payer-funded subsidies to industry to retool their facilities could be an alternative

to a regulation that sets emission limits, but even if they were equally effective that does not

mean such subsidies are appropriate or the best available instrument.
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Impacts on efficiency and economic growth should be factored into regulatory design

• Again however it will be important that TBS guidance not be overly detailed and prescriptive in

this regard, eg with respect to the use of outcome-based regulations (the existing Cabinet

Directive sets out a balanced approach to this issue).  There can sometimes be a trade-off

between minimizing administrative burden for regulatees and maximizing their flexibility in

choosing the optimal approach for compliance – more flexible compliance options may reduce

overall compliance costs but increase reporting and other administrative costs.   The

appropriate balance between flexibility and prescriptiveness needs to be determined on a case-

by-case basis, and may differ between different classes of regulatees (eg smaller companies may

benefit from a more prescriptive approach).

Stakeholder engagement is critical to appropriately addressing economic factors in regulatory

development

• Again, the Cabinet Directive addresses the importance of stakeholder consultations and

engagement.  It is critical that regulators listen to their stakeholders; this does not mean they

must do what stakeholders advise, but genuine listening is an essential component of good

regulatory development.  Similarly, following good regulatory process – such as pre-publication

of proposed regulations in Canada Gazette I – is critical to good regulatory outcomes.

(2) How should the Government measure the impact of regulations on competitiveness?

There is no metric for competitiveness that fits all cases – the appropriate metric, or metrics, needs to

be determined on a case-by-case basis.

For example, in assessing the competitiveness impact of a proposed regulation on the upstream oil and

gas industry, a metric that looks at the impact on the rate of return on investment in a representative oil

and gas play could be appropriate.  However, for an industry such as cement, where investments in new

operations may not be expected, such a metric would not be meaningful; instead, impact on unit cost of

production might be more useful.

In most cases, the choice of comparator – eg domestic vs. international – will also be important and

require judgment.  For example, in the upstream oil and gas case, it would be important not to compare

investments in Canada exclusively with those in low regulation jurisdictions such as Texas, but also

jurisdictions with regulatory regimes more similar to Canada, such as perhaps Colorado or Norway.  In

the case of an internationally traded product such as cement, it would be important to identify the key

international competitors for the Canadian product.

In addition, as in evaluating tax policy, the incidence of regulatory cost is important.  In some industries,

regulatees may have considerable ability to pass on costs to consumers, who may or may not have

alternative purchasing options.  For example, a regulation that impacts Canadian refiners and product

importers may have its primary cost impact on fuel purchases at the pump; in that case the primary

competitiveness impact may be on, say, the trucking industry.  On the other hand, a regulation that
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impacts electricity generators may have its primary competitiveness impact on major industrial

consumers of electricity, such as vehicle manufacturing.

Finally, and to state the obvious, a competitiveness analysis is not the same thing as a cost-benefit

analysis – it brings in different concepts, such as financial cost rather than social cost, and requires

different analytical tools. A requirement that a RIAS should include a competitiveness analysis should be

added to the Cabinet Directive on Regulation.  Pre-publication of the competitiveness analysis in Canada

Gazette I, with the opportunity for expert comment, will be a key element in ensuring high quality

analysis.

(3) How should the Government define and measure the cumulative burden of regulation?

There has been a good deal of discussion recently about cumulative costs of regulation.  In Canada,

industry has raised concern over the cumulative costs of environmental regulation; sometimes this

concern relates to the perceived cumulative impact of provincial and federal regulation, and includes

environmental assessment processes within its scope.

In the US, the March 2019 Economic Report of President Trump’s Council of Economic Advisers (CEA)

includes a chapter on the perceived benefits of deregulation, and includes a framework to analyze the

cumulative economic impact of regulatory actions.  An opinion piece by Mark Febrizio in the June 25,

2019 edition of the Penn Program’s Regulatory Review summarizes the CEA report and adds some

perspectives.

The CEA report is analytically sound and highlights some interesting findings.  The likelihood that the

regulatory deadweight cost function is convex in shape means that a new regulation that increases the

stringency of regulatory requirements by 10% will increase costs by more than 10%.  Regulation impacts

economic sectors outside the regulated industry and therefore interaction effects are important.

These findings, however, do not imply that there is a problem with the way regulatory cost analysis is

currently undertaken in the Government of Canada. Normally, the cost-benefit analysis in a RIAS will

estimate costs against a baseline that includes all existing regulatory measures, meaning that the

convexity of the regulatory cost curve is automatically taken into account.  Frequently, the analytic

approach uses a general equilibrium economic model, meaning that intersectoral impacts are

automatically factored in. Good cost-benefit analysis already takes account of cumulative costs.

That said, there are some ways in which existing analytical approaches could be strengthened in how

they address cumulative costs.  Sometimes, two or more regulatory measures impacting the same

sectors may be under development simultaneously.  Since neither measure is currently in place, neither

is included in the baseline against which incremental costs are estimated.  In such cases, it would be

appropriate for analysts to include in their analysis a scenario where a version of the other measure is

included in the baseline.

In addition, Febrizio outlines some instances where “regulatory accumulation” could create unique costs

– when the buildup of rules blocks growth and innovation, when conflicting rules create unanticipated

results, and when the need for regulatory compliance may occupy company resources that would

otherwise be directed at innovation. While these instances may warrant attention in periodic “top-
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down” analyses addressing aggregate regulation, they do not seem to warrant changes in approach to

the individual RIAS.

In sum, regulatory cost analysis in the Government of Canada is not “broken”.  However, it might be

worthwhile for TBS to remind departments that cost analysis should include cumulative costs, and

similarly analysis of competitiveness impacts should include cumulative impacts.

(4) What should regulators consider to achieve positive impacts on competitiveness and their
regulatory objectives (i.e. objectives to protect or improve health, safety, security, social and
economic well-being, and the environment)?

Application of the principles in the Cabinet Directive on Regulation, and the supplementary principles

suggested above under (1), will ensure that positive impacts on competitiveness are achieved to the

extent possible, while attaining the regulatory objective.
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