
September 5, 2019

Brennen Young, Director, Policy and Strategic Planning, Treasury Board Secretariat

Submitted Electronically to: RCD-DCMR@tbs-sct.gc.ca

Dear Mr. Young,

RE:  Modernizing Canada’s Regulatory System & Improving its Performance for the Hydropower Sector

WaterPower Canada (WPC) (formerly the Canadian Hydropower Association, “CHA”) is the national

trade association that speaks for the Canadian hydropower industry. WPC Members are

hydroelectricity producers, and suppliers of goods and services to the sector. Canada’s hydropower

fleet will soon surpass 85,000 MW, making us the second largest producer of hydroelectricity in the

world, and a recognized hub for technology and expertise.

Hydroelectricity is Canada’s single largest source of electricity, representing 60% of Canada’s total

electricity production. This makes our electricity grid the cleanest of all G20 nations, and makes the

hydropower sector Canada’s largest clean technology sector accounting for 58% of our clean energy

Gross Domestic Producti. A central element of the Pan-Canadian Framework on Climate Change &

Clean Growth, is reducing the greenhouse gas emissions intensity of our electricity supply, and fuel-

switching from fossil fuels to clean electricity in the transport, buildings & industry sectors

(“electrification”). According to Environment & Climate Change Canada’s “Canada’s Long-Term Low

Greenhouse Gas Development Strategy” (November, 2016), clean electricity production must

approximately triple from 2019 to 2050 to meet our long-term greenhouse gas emissions reduction

targets. Also, the Federal Government has committed to put Canada on a pathway to achieve 90

percent of electricity generation from non-emitting sources by 2030. Achieving these goals and targets

is reliant on hydroelectricity’s significant role in our energy-mix.

The hydropower industry is highly regulated by both the federal and provincial governments (often

causing duplication). As a result, it typically takes from 8 – 12 years from development to commissioning

for a new large hydropower project. Numerous federal and provincial authorizations, approvals and

permits, can be required before any new investments in the development, operation, maintenance,

optimisation and/or refurbishment of hydropower generation stations are made. These can relate to

the Impact Assessment Act (IAA), Fisheries Act (FA), the Species at Risk Act (SARA), the Migratory Birds

Convention Act (MBCA) and the Canadian Navigable Waters Act (CNWA) (and parallel provincial

regulations).
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Federal environmental legislation has been continually changing. For example, the environmental

assessment process finds its origin in 1972 government guidelines but the Canadian Environmental

Assessment Act (CEAA) did not come into force until 1995. It was then amended several times,

repealed and replaced by the Canadian Environmental Assessment Act 2012 in 2012 (CEAA 2012).

CEAA 2012 was in turn repealed and replaced by the IAA that came into force at the end of August

2019. Similarly, the key provisions of the FA that apply to hydropower were introduced in the Act in the

mid-1980’s, then repealed and replaced by new and very different provisions in 2012 and have just

again been replaced by provisions similar to those that were in force before 2012 but including broader

prohibitions.

The hydropower industry fully supports environmental assessment as well as fisheries, migratory birds,

species at risk and navigation rights protection and understands that these fields have evolved over

the past decades making new legislation and adjustments to legislation necessary over time. However

repeated deep changes in legislation have often resulted in insufficient time to fine tune the Acts of

Parliament through minor amendments and to develop sound regulations under them to ensure the

greatest level of regulatory efficiency and targeted environmental outcomes. This combined with the

overlap between federal and provincial legislation creates a highly complex and unstable regulatory

regime and significant challenges for the hydropower industry.

WPC has participated extensively throughout the advancement of “Bill C-68 an Act to amend the

Fisheries Act and other Acts in consequence” & “Bill C-69 an Act to enact the Impact Assessment Act

and the Canadian Energy Regulator Act, to amend the Navigation Protection Act and to make

consequential amendments to other Acts” through the House of Commons and the Senate. WPC

appeared before both the House and Senate Standing Committees and made multiple written

submissions to the House, Senate and relevant Departments.

Following the recent coming into force of the new legislation, WPC recommends that to modernize

Canada’s regulatory system & improve its performance for the hydropower sector, the Federal

Government:

• Initiate a cross-departmental task force to identify ways to maximize the role of Canada’s

significant hydropower fleet in our clean electric future;

• Ensure that the departments responsible for the implementation of the FA, the CNWA, and the

IAA are provided with the human and financial resources necessary to promptly and efficiently

deal with all applications for project reviews, authorizations and permits;

• Develop or amend, as necessary, regulations and policies under the recently modified FA and

CNWA to ensure that all existing hydropower facilities can continue to operate without undue
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constraints that were not foreseeable at the time of construction, so that they can be maintained

or refurbished in a timely and cost-effective manner; and

• Review the obstacles (legal or regulatory) to the delegation to the provinces in whole or in part

of certain federal environmental processes, and endeavour to remove theseobstacles.

WPC welcomes the opportunity to share our priorities with the Treasury Board of Canada Secretariat

(TBS) in response to the request for stakeholder comments (Canada Gazette, Part I, Volume 153,

Number 26 on June 29, 2019) on how the IAA, FA, SARA, MBCA and CNWA can be implemented while

improving the performance of the Canadian regulatory system for Canadians and businesses.

Our feedback is presented under the following headings:

i) General Comments on Approach to Regulation Development;

ii) Specific Feedback on the Targeted Regulatory Reviews (Round 2);

iii) Specific Feedback on the Review of the Red Tape Reduction Act; and

iv) Suggestions for the next annual Regulatory Modernization Bill.

i) General Comments on Approach to Regulation Development

Regulatory efficiency, predictability and certainty on timeliness and cost to secure the required

authorizations and maintain compliance are critical to the success of any capital-intensive industry

(such as hydropower). When new or revised legislation comes into force, uncertainty follows for

multiple years as experience is gained by both government and industry through the clarification of

the interpretation of all provision of the new legislation, policy development, court decisions and all

necessary regulations (including Ministerial Orders). For example, to make the revised FA workable,

regulations, standards and codes of practice must be developed that allow low-risk activities to

proceed without undue delays or costs.  This development has barely started.

The multiple and deep changes of the federal environmental legislative framework under which the

hydropower industry is operating is enormously challenging. To improve the situation, regulatory efforts

of government should now concentrate on the measures outlined in the following paragraphs.

Develop regulations, standards and codes of practice under the new FA and CNWA that alleviate the

concerns and problems that some provisions of these Acts risk causing to the hydropower industry. This

will involve improving through amendments some that are being adopted hastily as we write this

submission. It will also require the development of several new pieces of regulation under these Acts.

In-depth consultations with industry will be critical in the process. The key goals of this effort should

include protecting the capacity of operators of existing facilities to continue to operate normally,
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maintain, repair and refurbish their generation plants without new costs that could not have been

predicted at the time of construction, and reducing red tape and approvals timelines.

Strive to maximize regulatory cooperation with the provinces, using all the tools that federal statutes

offer to enter into equivalency, delegation or cooperation agreements.

Review the implementation of the new or amended legislation to identify and correct any cause of

burden to industry not justified by environmental gains. We would expect this exercise to identify

specific provisions that cause difficulties to industry and making surgical improvements to some

problematic provisions of the new FA, CNWA, IAA and SARA.

Consult transparently and meaningfully with industry when carrying out the activities described above.

Some new regulations that have come into force this summer will not have been published in Canada

Gazette Part 1. The consultations on these proposed regulations have taken place before the final

wording of the corresponding act of Parliament was known and on the basis of discussion papers that

could not reflect the details of the proposed regulation, making it nearly impossible for industry to

provide the necessary input.

ii) Specific Feedback to Targeted Regulatory Reviews (Round 2)

The Targeted Regulatory Review “will explore opportunities for the regulatory system to enhance clean

technology innovation, adoption and competitiveness” where “clean technology refers broadly to

any process, product, or service that reduces environmental impacts in many sectors of the economy,

including energy, natural resources, agriculture, transportation, industrial sectors, manufacturing, and

water and waste management, among others.”

Canadian hydroelectricity has one of the lowest life-cycle greenhouse gas emissions intensity of all

available electricity or energy sources, and is also an extremely sustainable energy resource.

Hydroelectricity is a renewable energy resource (“derived from a natural process that is replenished at

a rate that is equal to or faster than the rate at which they are consumed”). Water used to drive

turbines is not consumed, depleted, altered or wasted in the process.

The average age of a hydropower site is more than 50 years old in Canada. The ongoing operation,

optimization & renewal of these assets is central to our energy security, climate action and clean

growth. In the coming decades, the hydropower sector is embarking on an unprecedented period of

capital investment. These new investments will not only extend the lifetime of existing hydropower

assets, they can also increase their capacity to generate renewable electricity, and can increase their

flexibility and energy storage capabilities that are necessary to integrate other renewable energy

resources. On-going investment in these existing facilities can yield the lowest cost for flexible and
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dependable renewable electricity without increasing their environmental footprint. As time passes,

new hydropower sites will also be required.

In this context, this TBS three-year targeted Regulatory Review process is critical and timely to explore

ways to enable regulations that govern the development, operation, optimization & renewal of

hydropower stations to be more agile and responsive, while continuing to protect the health and safety

of Canadians and the environment. Greater access to clean, renewable and affordable

hydroelectricity will enable businesses to grow, to the benefit of all Canadians.

Existing regulatory requirements or practices that impede economic development, competitiveness,

or growth are outlined in the following paragraphs.

Ensuring compliance for the operation of hydropower generation stations that were built long ago

under the regulatory regime that was applicable at the time with the recently revised prohibitions of

the FA could prove to be extremely costly and hinder clean electricity production in some cases.

Addressing this issue through regulations will ensure that owners can continue to operate without new

constraints that were unforeseeable at the time of construction and is critical to maintaining the

confidence of the hydropower industry, not only in its capacity to continue to operate its existing fleet

at a reasonable cost, but also to invest in new projects. The next review of the FA should look into this

matter in detail and if it concludes that this issue has not been fully resolved, lead to amendments to

the Act.

Lack of resources (both human and financial) in the departments and agencies involved in the

administration of the legislation mentioned above can lead to delays and difficulties in securing

permits, approvals or authorizations, sometimes delaying projects. The recent changes to the FA, the

CNWA and the IAA will substantially increase the level of effort required from the departments and

agencies involved. In addition, some highly time-sensitive activities of the industry that were not subject

to an approval or authorization before will now require an approval (especially under the CNWA, but

also under the FA). It will be critical to the continued success of our industry that the human and

financial resources necessary to administer these processes in a timely and practical manner always

be sufficient.

The revised CNWA appears unnecessarily complex and includes requirements that seem to be at risk

of delaying some low risk but time sensitive hydropower industry activities including the maintenance

and repair of hydraulic structures which need to be kept in good shape at all time to ensure public

safety and a reliable electricity supply. The administration of these provisions will also represent a large

burden for producers and Transports Canada alike and their benefits to navigation is minor at best.
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Sound regulations under the CNWA and, possibly amendments to the Act, will be needed to address

this problem.

iii) Specific Feedback on the Review of the Red Tape Reduction Act

The legislated review of the Red Tape Reduction Act (RTRA), also presents a critical and timely

opportunity to explore ways to improve regulations governing the development, operation,

optimization and renewal of hydropower stations.

The definition of administrative burden in the RTRA covers some important aspects of the administrative

burden but timeliness of authorization and approval processes should also be within the scope of the

definition due to the impact of delays on human and financial resources, and on investment.

The spirit of the RTRA should be reflected in new legislation, not only in regulations under the Acts of

Parliament. This has not been the case with the CNWA since recent changes have multiplied the

number of different regulatory regimes applicable to hydropower facilities and vastly increased the

number of waterbodies subject to the requirements of the Act and the number of approvals that will

be required to maintain existing facilities in exchange for very little benefits to navigation.

To further reduce administrative burden, cooperation with the provinces through equivalency

agreements, or structured delegation and coordination can offer significant benefits in terms of

reducing red tape in the domain discussed above. It may require some adjustments to federal

legislation and regulation to all parties.

iv) Suggestions for the next annual Regulatory Modernization Bill

The Regulatory Modernization Bill also presents a critical and timely opportunity to remove outdated

and redundant requirements embedded in legislation that impede federal regulators from making

changes to keep pace with innovation and technology, and to modernize requirements and

practices.

Legislation that prohibits regulatory flexibility includes some provisions of SARA that make it extremely

difficult to develop regulations or guidance that will allow projects that may have local impacts on a

listed species but that are accompanied by offsetting measures which have benefits for the same

species that exceed the potential adverse impacts to ensure compliance. SARA does not include

provisions to promote the stewardship that is identified in its preamble, which would more pro-actively

protect biodiversity. Further, its rigid prohibitions have proved to be ineffective at recovering

threatened and endangered species by deterring or preventing effective approaches such as

conservation agreements, priority threat management and adaptive management more broadly.
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The FA as it was before and will be after the 2019 amendments does not allow third party habitat

banking thereby not enabling regulated parties to make use of this practice. Third party habitat

banking is innovative, allowed in some other industrialized countries, and would give hydropower

proponents more flexibility to offset the impacts of projects on fish without any environmental loss,

hence facilitating investments.

Finally, it is difficult for WPC to comment on whether there are any federal legislative requirements that

are duplicative, redundant, out-of-date, or unclear, since much of the key federal environmental

legislation applicable to hydropower has been deeply modified in 2019.

We would welcome the opportunity to provide further information on these recommendations as

required.  Thank you for your consideration.

Sincerely,

Patrick D. Bateman | Vice President Government & Regulatory Affairs, WaterPower Canada

i Clean Energy Canada (2019) “Quantifying Canada's Clean Energy Economy: An assessment of clean energy investment,

value added and jobs”
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