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September 5, 2019

To: Regulatory Affairs sector
Treasury Board Secretariat

From: Bruce Campbell
Adjunct Professor, Faculty of Environmental Studies, York University
Cell: 613-875-2234

By email: RCD-DCMR@tbs-sct.gc.ca

Response to the Treasury Board Secretariat request for comments on its
regulatory modernization initiatives

Introduction

This intervention addresses several of the points raised in the Treasury Board
consultation document regarding government’s initiative to modernize regulatory
policies and practices.

It is informed in part by my research into the 2013 Lac-Mégantic oil train disaster.
This tragedy, the result of regulatory failure and corporate negligence, was
collateral damage of a decades-long erosion of rail safety standards stemming from
mutually reinforcing policies of deregulation, privatization, and fiscal austerity.

Major disasters, notwithstanding their rare occurrence— for example, the
Deepwater Horizon oil spill, the Ocean Ranger oil rig sinking, the Fukushima nuclear
meltdown, the Nova Scotia Westray Mine explosion—share common features:
vague or nonexistent regulations, inadequate oversight and/or enforcement,
company self-regulation, a deferential regulator captured by the regulated industry.

Following the Liberal government’s regulatory policy, the Cabinet Directive on
Regulation, which came into effect in September 2018, the government signalled its
intention to modify in legislation regulatory agency mandates, to include efficiency
and economic growth as one of the factors that regulators must consider when
proposing new regulations or reviewing existing regulations.

The notion of “burdensome regulation” is a long-standing industry mantra that
regulations hinder job creation, investment and growth. Most recently, this bias was
displayed in the Canadian Chamber of Commerce Regulatory Reform Report Card
2019 on the Liberal government's regulatory record. While supporting the
government's intention to proceed on regulatory mandates, the Chamber excoriates
the government’ s lack of consultation, singling out Bill C 69 for not sufficiently
listening to business demands regarding the design of a new environmental
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assessment regime. Unsurprisingly, it ignored any discussion of the benefits of these
regulations.

While both regulatory policy and the modernization initiative mention protecting
the public's health and safety, and the environment, their focus is on reducing
"burdensome regulation," the industry priority.

Red Tape Reduction Act

The one-for-one rule and the accompanying regulatory budget were introduced as

central components of the Harper government's April 2012 regulatory policy, the
Cabinet Directive on Regulatory Management. They were entrenched in legislation as
the Red Tape Reduction Act —which Liberal party leader, Justin Trudeau, ridiculed
at the time as a publicity stunt. Nevertheless, they remain an integral part of the
Liberal’s new regulatory policy.

The one-for-one rule mandates that regulatory agencies offset each proposed new
or amended regulation by removing at least one existing regulation, which
constitutes a cost to business. And make no mistake, virtually all regulations are
seen by business as a cost. The benefits of a given regulation are consistently
ignored.

Proponents of regulatory budgeting argue (without empirical evidence) that, like
reducing taxes, deregulation stimulates business investment, jobs and growth, and
hence should be treated as a tax the same way as in fiscal budgeting.

Establishing an arbitrary ceiling on regulations overall, regulatory budgets aim to
systematically ratchet down the ceiling [the overall number of regulations] thereby
reducing costs to business.

These constraints place regulators in a difficult quandary. They can lead to a series
of Hobson’s choices: proposing one protective regulation may also involve removing
another protective regulation, necessitating a judgement of which of the two poses
the least risk to public safety. They can also hamper regulators’ ability to address
new threats or challenges by forcing them make a similar choice, i.e. removing
regulations that protect against existing threats.

One-for-one rules and regulatory budgets add a new level of hoops [red tape for
regulators], compounding the challenges for an already overstretched regulatory
agency. The recommendations in the Chamber of Commerce report would
compound the situation by demanding an outside panel be empowered to review
the government's of cost-benefit evaluation of new regulations. The goal here is
override internal agency evaluations to ensure regulatory costs trump benefits. The
Harper government created a parallel private-sector watchdog group to ensure the
proper implementation of regulatory budgets. A similar body established by the
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Conservative government in the UK, whose red tape reduction reforms contributed
to the Grenfell Tower disaster.

One-for-one rules and regulatory budgets compromise one of the core functions of
government— the implementation of regulations in accordance with laws enacted
by Canadian legislatures to protect the public.

Regulatory capture:

A far greater threat than burdensome regulation to public health, safety and the
environment, is regulatory capture, a concept largely outside the realm of public
scrutiny, which reflects the power imbalance between industry and government.
Regulatory capture exists where regulation routinely benefits the private interest of
the regulated industry at the expense of the public interest; where industry is able
to shape regulations that affect its operations; block or delay new regulations;
remove or dilute existing regulations that may adversely affect costs. Regulatory
capture was a contributing factor in the Lac-Mégantic rail disaster.

The fact that corporations have always been powerful players in the regulatory
process does not, by itself, constitute capture. However, capture is more likely when
the regulatory body is too weak to act as a countervailing force to the industry;
where it has outsourced regulatory roles, including risk management, to the
companies themselves.

Regulatory capture exposes a fundamental conflict between government's
obligation to protect its citizens, and the private sector’s interest in maximizing
profits and returns to shareholders.

Co-opted regulatory agencies often conflate the public and private interests seeing
themselves more as a partner with industry than an independent body accountable
to the public. Regulatory co-development mentioned in the consultation document,
risks becoming commensurate with industry self-regulation. On the contrary, a
degree of tension between regulator and industry stemming from their different
roles is how the relationship should be seen.

Capture stems in part from the revolving-door phenomenon, where, notably senior
level staff, are recruited from industry, and then return to lucrative positions in
industry after a time in government. This revolving door also applies to politicians.

Industry’s formidable resources, dwarfing those available to public interest groups,
enable it to employ lobbyists, commission studies by consultants or analysts at
industry-supported think tanks, who then produce self-serving data presented as
sound science or authoritative cost-benefit assessments. Industry dominates
interventions both in the public consultation process as well as the closed-door
sphere of lobbying.
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Under resourced regulatory agencies, due in part to years of budgetary cutbacks,
lack independent expertise and information in developing regulatory proposals and
evaluating the industry demands. They are often dependent on the companies
themselves for information. Moreover, they lack the staff resources and
enforcement capabilities for robust conventional oversight of company practices.

Trump administration hyper-deregulation, regulatory harmonization under
NAFTA:

The Trump administration has been accelerating deregulation process in many
sectors, with potentially troubling safety consequences under North American
harmonization of regulations: a major component of the Cabinet Directive on
Regulation and a priority for industry.

Trump has mandated a more aggressive two-for-one rule approach to deregulation.
[In practice it is implementing an even more extreme three-for one rule]

For example, US administration has eliminated 83 environmental protection rules
since 2017: pollution protections, emission standards and [post-Deepwater
Horizon] drilling regulations. It has prohibited labels warning that Monsanto’s
glyphosate-infused weed killer is known to cause cancer, despite evidence from the
World Health Organization, and court rulings against Monsanto.

It has signaled its intention to implement regulations enabling trains carrying
dangerous goods to operate with single person crews; and regulations to allow
trains to carry highly explosive LNG in massive unit trains similar to those that carry
crude oil—actions currently prohibited.

Why should this be of concern to the Canadian public? Under NAFTA, regulatory
cooperation bodies – largely hidden from public scrutiny – have enabled
corporations that operate on the North American economic landscape to push for
alignment of regulations— usually to the lowest common denominator. They
constitute yet another vehicle to block, delay or dilute, "burdensome regulations."

How does a Canadian government, the smaller partner, resist the pressure from the
reckless US government deregulation push, generally supported by industry on both
sides of the border? How, in these circumstances, does the government uphold its
regulatory policy commitment, namely: “a central pillar of regulatory cooperation...
[is] the maintenance or enhancement of standards of public health and safety and
environmental protection”

These harmonization powers have strengthened under the [not yet ratified] NAFTA
2.0, notably with the entrenchment for the first time in the Accord a "good
regulatory practices" chapter, which prioritizes, competitiveness and economic
growth, giving only lip service health, safety and the environment.
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Moreover, the new NAFTA creates yet another layer of review affecting the
implementation of new safety regulations. It obliges regulators in each country to
publish annually a list of regulations it plans to implement over the coming year and
to justify the need for a new regulation. It also provides a mechanism for retroactive
review of specific regulations in either country and allows companies to petition for
repeal, where they believe proposed regulations are "more burdensome than
necessary."

It amounts to red tape for overworked under-resourced regulators and recipe for
inaction.

Recommendations

The shift in the relationship between industry and regulator, which has weakened
the countervailing power of the latter thereby negatively affecting their terms of
engagement, needs to be rebalanced to enhance protection of the public interest.

Resources available to regulatory agencies for have been systematically reduced for
decades by both Liberal and Conservative governments. They need to be restored.

Regulatory agencies need to be properly funded, with professional expertise capable
of assessing industry proposals, making decisions based on best evidence consistent
with their public interest mandate. Canada’s regulators need to have access to
independent information sources rather than having to rely on information
provided by the industry. Also required is full contingent of inspectors to conduct
comprehensive conventional oversight, with the ability to enforce sanctions on
safety violations.

The one-for-one rule and regulatory budget approach to regulation should be
eliminated from the Cabinet Directive on Regulation. Regulatory policy should
ensure that health, safety and the environment are prioritized unambiguously, not
triaged with private sector interests in which safety is subordinated to profit.
Furthermore, regulatory policy should prioritize precautionary principle over risk
management.

The government should identify sectors where regulatory capture is prevalent and
develop measures to mitigate or counter regulated industries’ ability to subvert the
public good.

Effective measures should be implemented to address the flow of industry
personnel to regulatory bodies. These include a robust conflict-of-interest system,
internal training and career development programs, and a strong whistleblower
protection regime to encourage government and company employees to alert—
without fear of retribution— their superiors regarding safety breaches.

The corporate information advantage should be counterbalanced with greater
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transparency, information disclosure, and a more open regulatory consultation
process involving citizens groups, municipalities and independent experts. The
government’s electoral promise of information on demand—necessary sunshine to
ensure accountability— has not been fulfilled. There should also be transparency
that clarifies lines of responsibility and accountability at both the bureaucratic and
political levels. No one in public office has been held accountable for the Lac-
Mégantic disaster.

To address corporate accountability for safety violations, a strong personal liability
legal regime should be implemented to ensure corporate officers and directors are
held to account for decisions, which endanger public health, safety and the
environment.

For too long, regulation has been disparaged as red tape, a “silent job killer.” A US
Office of Management and Budget review estimated conservatively that the average
annual protective benefit of major regulations was about seven times the
compliance costs for business. It is time to restore regulations and the community of
public servants charged with the responsibility, to their essential role in society.
Regulations are in reality protections necessary to shelter the public from corporate
negligence, and ensure their health and safety in the environment where they live
and work.

Bruce Campbell is the author of The Lac-Mégantic Rail Disaster: Public Betrayal
Justice Denied [James Lorimer, 2018]. A former Executive Director of the Canadian
Centre for Policy Alternatives, he was awarded a Law Foundation of Ontario
Community Leadership in Justice Fellowship and spent 2016 as a visiting professor at
the University of Ottawa Faculty of Law. He is currently: adjunct professor, York
University, Faculty of Environmental Studies; and Senior Fellow, Ryerson University,
Centre for Free Expression.


