
September  5, 2019

DELIVERED  VIA EMAIL

Regulatory Affairs Sector
90 Elgin Street, 5th floor
Ottawa, Ontario K1A 0R5

Email: RCD-DCMR@tbs-sct.gc.ca

Re: Consultation  on Regulatory Modernization

Thank you for the opportunity to provide comments on the Federal Government’s Regulatory

Modernization  proposal.

The  Canadian  Environmental  Law  Association  (CELA)  opposes the  dilution  of regulator

mandates to include concerns about competitiveness and efficiency, and instead proposes a

precautionary approach to regulation. The “one-for-one rule”, which anticipates removing one

regulation every time a new regulation is developed, is arbitrary and ill-conceived, and should be

immediately  repealed.

A. Background on Canadian  Environmental Law Association

CELA is a non-profit organization founded in 1970 for the purpose of using and improving laws

to protect the environment and conserve natural resources. CELA’s mandate includes advocating

for comprehensive laws, standards and policies that will protect and enhance public health and

environmental quality in Ontario and throughout Canada. Funded as a legal aid clinic

specializing in environmental law, CELA  represents individuals and citizens’  groups before trial

and appellate courts  and administrative tribunals on a wide  variety of environmental issues.

CELA counsel represented  approximately five hundred affected members of the local

community during the Walkerton Inquiry, which examined the e-coli outbreak in Walkerton in

May of 2000.

B. Regulator Mandates Should Unambiguously Prioritize the Protection of Health,

Safety and the Environment

The clear, unambiguous   priority of federal  social regulation should be the protection of the

public's health, safety and environment. Regulators like the Canadian Food Inspection Agency,

Health Canada, Environment and Climate Change Canada, Transport Canada, the Canadian

Nuclear Safety Commission and the Canadian Energy  Regulator, among others, exist to protect

the public from the negative impacts of private or other government activities. It is a significant

weakening of our understanding of the role of government to dilute the mandate of regulators, or

to attempt to “balance” competing priorities over environment, health, and safety against private

interests.
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The proposal reflects a long-standing, problematic drift toward favouring  the  economic  interests
of regulated industries over the protection of the public. The “regulatory  modernization”

proposal reveals a bias toward less government intrusion on economic activity, less public
scrutiny of the safety of products, and fewer restraints on development projects, but without any

empirical data to demonstrate why those goals are valuable or necessary.

Instead, a precautionary approach to regulation is appropriate. The precautionary principle is a

principle of customary international law. The Supreme Court of Canada adopted the following

definition of the precautionary principle in 114957 Canada Ltée (Spraytech, Société d'arrosage)

v Hudson (Town), [2001] 2 SCR 241:

In order to achieve sustainable development, policies must be based on the precautionar y

principle. Environmental measures must anticipate, prevent and attack the causes of

environmental degradation. Where there are threats of serious or irreversible damage, lack

of full scientific certainty should not be used as a reason for postponing measures to prevent

environmental degradation.1

It is referenced in several environmental statutes, but true implementation of the principle

remains  limited.

We also note that regulatory approaches to protect health, safety and the environment, as
opposed to voluntary industry-driven approaches, are more effective and should be strongly
preferred.

C. The Red Tape Reduction Act Should be Repealed

CELA is strongly opposed to the Red Tape Reduction Act, and in particular  the “one-for-one

rule” which requires a government department to remove an existing  regulation before bringing

in a new regulation. The rule is ill-conceived and arbitrary, and has been shown to have serious

impacts on the ability of the government to protect public health and safety. It should be

repealed.

CELA acted as counsel to the Concerned Walkerton Citizens  in the Walkeron Inquiry after 7

people died and 2,300 people became ill as a result of contaminated drinking water. In Justice

O’Connor’s public inquiry report, he found that the failure of the Ontario government to enact a

legally enforceable  regulation  requiring prompt and direct reporting of test results indicating

unsafe drinking water to government authorities contributed to the tragedy.2 Although it was

recognized by government that a mandatory direct notification requirement was important to

protect the public, at the time of privatization of testing laboratories, one of the reasons for

failing to enact such a requirement was a “distaste  for regulation”.3 At the same time as the

1 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town), [2001] 2 SCR 241, para 31
2 Report of the Walkerton Inquiry: Part 1 (Toronto: Queen’s Printer, 2002), Chapter 1, pp 367, 392 (“Report of the

Walkerton Inquiry”) online:

<http://www.archives.gov.on.ca/en/e_records/walkerton/report1/pdf/WI_Chapter_10.pdf>
3 Report of the Walkerton Inquiry, pp 368,  370, 392-393, 395

http://www.archives.gov.on.ca/en/e_records/walkerton/report1/pdf/WI_Chapter_10.pdf
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decision to privatize laboratories came into effect, any new regulation had to overcome the cost-

benefit  analysis imposed by the Red Tape Commission, which discouraged regulations that

imposed reporting requirements because they were purportedly “complicated and create

unnecessary paperwork”.4 Justice O’Connor found that the deregulatory political culture and

focus on reducing “red tape” meant that public servants thought a mandatory notification

regulation was not likely to be enacted.5 If a boil water advisory had been issued sooner,  between

400 and 500 illnesses would probably have been avoided  and it is possible one death might have

been prevented.6

Similarly, Bruce Campbell examined the causes of the crude oil derailment disaster in Lac-

Mégantic, where 47 people died. He criticized governments for devolving more and more

responsibility onto industry to make their own judgments about the “balance” between public
safety and the costs of regulation.7 He found that a “one-for-one-rule” imposes hurdles for

government departments to pass regulations.8

In the United Kingdom, a similar rule is considered to have contributed to the United Kingdom

government’s failure to adopt appropriate fire safety laws that could have prevented the death of

80 people in the fire at Grenfell Tower.9

D. Harmonization to International Standards Carries the Risk of Lowering Standards

CELA is concerned about pressures to “harmonize” Canadian  standards with international

standards, and instead advocates for a precautionary approach to regulation. Regulatory

harmonization, or harmonization with international standards,  tends to mean in reality that

corporate actors are exerting a downward pressure on protective environmental, health and safety

regulations. It also tends to conflict with transparency, accountability, timeliness and

effectiveness  objectives.

E. Conclusion

The tenor of the  regulatory modernization proposal is to prioritize   economic competitiveness

over public health, safety and the environment. Such an approach has been consistently proposed

for decades under slightly different  names, for instance the “smart regulation” proposals in 2003

and 2004. At that time, CELA recommended the following:

4 Report of the Walkerton Inquiry, p 393
5 Report of the Walkerton Inquiry, p 394
6 Report of the Walkerton Inquiry, p 401
7 Bruce Campbell, “The Lac-Mégantic Disaster: Where Does the Buck Stop?”, Canadian Centre for Policy

Alternatives (October 2013),  p 6, online

<https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2013/10/ Lac-

Megantic_Disaster.pdf> (“The Lac-Mégantic Disaster”)
8 The Lac-Mégantic Disaster, pp 6-7
9 David D. Kirkpatrick, Danny Hakim, James Glanz, “Why Grenfell Tower burned: Regulators put cost before

safety”, New York Times (25 June 2017) online: <https://www.nytimes.com/2017/06/24/world/europe/grenfell-

tower-london-fire.html>; George Monbiot, “With Grenfell Tower, we’ve seen what ‘ripping up rep tape’ really

looks like”, Guardian (12 Jun 2017), online: <https://www.theguardian.com/commentisfree/2017/jun/15/grenfell-

tower-red-tape-safety-deregulation>

https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2013/10/Lac-Megantic_Disaster.pdf
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2013/10/Lac-Megantic_Disaster.pdf
https://www.nytimes.com/2017/06/24/world/europe/grenfell-tower-london-fire.html
https://www.nytimes.com/2017/06/24/world/europe/grenfell-tower-london-fire.html
https://www.theguardian.com/commentisfree/2017/jun/15/grenfell-tower-red-tape-safety-deregulation
https://www.theguardian.com/commentisfree/2017/jun/15/grenfell-tower-red-tape-safety-deregulation
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What do I propose instead of the EACSR’s [External Advisory Committee on Smart

Regulation] – and presumably, the government’s – vision for “smart regulation”? How

about a sincere public debate on “the fundamentals”: what do we mean by “enhancing

our quality of life”? What are the real ends of improving “efficiency” for business? And

how do these objectives relate to the trade-offs, in terms of the body burden of chemicals

each of us now carries, and in terms of skyrocketing cancer rates and greenhouse gas

emissions? What do we want from government? And how can government deliver? Only

through open, transparent  deliberations will Canadians discover the implications of

deeper integration or “smarter regulation”.10

Fifteen years later, we reiterate those recommendations and propose a precautionary approach to

regulation. We look forward to a transparent  discussion about how the government can best

protect health, safety  and the environment.

Yours Truly,

Jacqueline Wilson
Counsel

10 Hugh Benevides, “Deep Integration and Smart Regulation: Is Deeper Smarter?:, Canadian Environmental Law

Association, (11 Jan 2005), p 12, online: <https://www.cela.ca/sites/cela.ca/files/uploads/505_Smart_Reg_6_2.pdf>

https://www.cela.ca/sites/cela.ca/files/uploads/505_Smart_Reg_6_2.pdf
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