
September 5, 2019

Brennen Young
Director
Policy and Strategic Planning
Regulatory Affairs Secretariat
Treasury Board of Canada
Email: RCD-DCMR@tbs-sct.gc.ca

Dear Brennen:

Re: Regulatory Modernization: Phase II Consultation

On behalf of Maple Leaf Foods Inc., we are pleased to provide the following comments on
the next regulatory modernization initiatives being considered by the Treasury Board of
Canada Secretariat.

1. Targeted Regulatory Reviews. We greatly appreciate of the scope and ambition of the
Agriculture and Aquaculture Regulatory Roadmap published in June. We were pleased
to see how many of the initiatives link to the recommendations of the Agri-Food
Economic Strategy Table and the Food Processing Industry Roundtable. Our main
observations about the Roadmap are as follows.

(i) It will be vital to maintaining oversight and accountability for delivery of the
initiatives, even as governments change and senior officials in regulatory
agencies (notably CFIA and Health Canada) move in and out of roles. Several of
the initiatives reflect regulatory modernization commitments that agencies have
had “in process” for many years without being finalized (e.g. modernizing
regulations and programs for animal feeds, veterinary drugs, novel
plants/feeds/foods, electronic export certificates, consistency of food inspection,
overlap of FPT regulatory mandates, etc.). Various regulatory modernization and
harmonization efforts have yielded minimal progress in the past fifteen years
(e.g. External Advisory Committee on Smart Regulations, Red Tape Reduction
Action Plan, Security and Prosperity Partnership, Health Canada Blueprint for
Renewal, Regulatory Sub-Committee of the Value Chain Roundtables, etc.) while
vital, non-controversial legislative/regulatory modernization projects have taken
8-10 years to execute (e.g. Safe Food for Canadians Act and Regulations).
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(ii) Reporting progress against the commitments should not be left to the “Forward
Regulatory Plans” of the responsible agencies and departments. Rather the
Treasury Board Secretariat should provide the ongoing challenge function to
keep work on track and provide an annual, publicly available “report card”. All
Ministers sitting on Treasury Board should carry collectively accountability for
progress under the Roadmaps (as they are in ensuring compliance with the Red
Tape Reduction Act), not individual Ministers to whom regulatory agencies and
departments report. The fact that Treasury Board is responsible for
commitments under the Canada-U.S. Regulatory Cooperation Council can also
help ensure that RCC commitments and Roadmap commitments are aligned.

(iii) To the extent that agencies have regulatory actions that are not captured by the
Roadmap, for example the initiatives under Health Canada’s Healthy Eating
Strategy and the labour and immigration policies of ESDC and IRCC, there needs
to be the same level of time-bound accountability and transparency in delivering
evidence-based regulations that support “regulatory efficiency and economic
growth”.

Our general advice is to adopt a culture and practice in government that drives as much
centralized oversight and performance management of regulation making as there is for
fiscal management. The political and bureaucratic forces that often fragment regulatory
management within government let alone across governments, can be mitigated by
tools like Roadmaps that are oriented to economic sectors rather than to legislative
instruments and departmental mandates. But there needs to be continuity and
discipline to make this work. As a practical matter, when Ministers responsible for
regulatory departments and agencies are appointed to new roles after the October
election, their mandate letter should explicitly call out the contribution they are
expected to make to regulatory modernization in general and the Roadmap initiatives
specifically. While any incoming government will always have certain discrete regulatory
initiatives to pursue based on their election platform, they also need to understand and
prioritize the broader sweep of regulatory modernization initiatives that have often
been in development for months and years before they assume office and which have
material economic consequences for their stakeholders. This is particularly important in
the space of agri-food because “food issues” generate increasing public interest and
controversy and it is easy for incoming governments to become focused on a narrow set
of “popular concerns” while many more fundamental, and generally non-controversial,
science-based regulatory modernization initiatives are left to languish, even though they
are critical to safety, innovation and competitiveness in the vast system that keeps our
grocery stores full.
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2. The Red Tape Reduction Act. The RTRA, and similar legislation in some provinces, can
help control the growth of administrative obligations on business but can only partially
measue and manage regulatory burden. On its own, the RTRA is a limited, simplistic tool
to account for administrative burden based on the number of regulations and a narrow
definition of “cost” of compliance and is not nearly sufficient to ensure the federal
government continually strives for regulatory efficiency in support of growth and
competitiveness. Moreover, it does little to measure and manage efficiency and
effectiveness in achieving compliance. To use an analogy, the “administrative cost” of
completing and gaining approval of an application for a building permit is a small
fraction of the cost (and benefit) of building a new house in conformance with the
building or the cost of delay in construction if the building inspector does not show up
on time. To further emphasize the point, Health Canada has determined thatmandatory
front-of-pack labeling, one of the most significant and costly food labeling regulatory
changes ever in Canada, is exempt from the one-for-one rule because it would not add
any new “administrative burden” to industry. Also, because compliance to the “one-for-
one rule” is managed on a portfolio basis, it means, for example, that Health Canada’s
imposition of a new regulatory burden on the food industry can be offset with removal
of a regulatory requirement in the medical devices industry. This does nothing to
address the cumulative regulatory burden imposed on the food industry by Health
Canada, let alone any other federal or provincial government department. In the case of
food safety, the Safe Food for Canadians Regulations has consolidated and supplanted
14 commodity-specific sets of regulations but the test of “red tape reduction” is
whether it is a better regulation, demanding fewer resources of business and
government to achieve the same or better outcomes.

3. Options to legislate changes to regulator mandates. It is critically important to legislate
regulatory efficiency and economic growth as an integral part of regulatory mandates.
But to achieve this requires careful attention to (i) the selection of benchmarks to
measure year-over-year performance in meeting goals, and (ii) whole-of-government
mechanisms to sustain action and accountability for goal attainment. With respect to
benchmarks, the most important indicator is the regulatory (and tax) burden on key,
trade-exposed value chains (ideally measuring regulatory requirements of all levels of
government) relative to competitor jurisdictions (generally OECD countries but
especially the U.S.), where the regulatory requirements can be shown to impact capital
and operating costs over a comparable timeframe. This analysis would be an adjunct to
the current Cost Benefit Analysis and appropriately captured in all Regulatory Impact
Analysis Statements. In Treasury Board’s current Cost-Benefit Analysis Guide, there is
brief reference for the need to consider “spillover or indirect costs” of regulations on
such things as “quality of the product, productivity, innovation, and the market
structure” but, unlike the extensive guidance provided on methodologies for
measurement of benefits, there is no guidance on measuring “spillover or indirect
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costs”. We believe such methodologies can be developed and perhaps the External
Advisory Committee or Regulatory Competitiveness could appoint an expert group to
make recommendations on this.

With respect to whole-of-government mechanisms, we do not believe that individual
regulatory departments and agencies, particularly those with mandates in the areas of
social, health and environmental protection, should have lead accountability for the
analysis of the economic and competitiveness impacts of the regulations they propose
and administer, particularly given the accelerated pace and growing complexity of
technological and marketplace changes. Agencies such as Health Canada (Food
Directorate, PMRA, Veterinary Drugs Directorate) and CFIA bring great competence to
the assessment and management of risks to food and feed safety, animal and plant
health, nutritional wellbeing, etc. but do not have the mandate, skills or experience to
understand and manage micro and macro economic (and trade) risks and benefits that
flow from their actions. To account for this, the economic departments of government
should have the lead accountability for such analysis, helping to ensure the final
regulatory proposal considered by Cabinet is comprehensive and balanced in its
assessment of costs (direct and indirect) and benefits. Economic departments are also in
a better position to recommend non-regulatory options or compliance promotion
incentives that may achieve the same outcome and are more likely to ensure the
expectations of the regulatory cooperation chapters in trade agreements like USMCA,
CETA and CPTPP are fulfilled. The need to re-set these accountabilities has been evident
in the inter-departmental tensions that have characterized consultation, development
and costing of regulatory initiatives under the Healthy Eating Strategy, changes to the
Temporary Foreign Worker Program and updating animal transportation regulations. It
is also evident in the absence of “pre-emptive” development of regulatory frameworks
for emerging technologies that are transforming agri-food production systems and
related risks and benefits.

4. Suggestions for the next annual Regulatory Modernization Bill. Maple Leaf Foods
supports the suggestions for a Regulatory Modernization Bill in 2020 that have come
from industry associations such as Food and Beverage Canada and the Canadian
National Millers Association. Addressing the problem of Section 4.1(a) of the Food and
Drugs Act should not be delayed further. More ambitiously, it is time to consider a new
Food Act for Canada so that we have a modern, enabling statute for setting food safety,
nutrition and labeling standards that parallels the modern, outcome-based approach to
promoting compliance with those standards that has been achieved with the Safe Food
for Canadians Act. Similarly, if the government is committed to regulatory agility, it
should begin introducing sunset (or “spring cleaning”) clauses in food legislation and
regulations so updating regulatory requirements to reflect changes in technologies,
risks, market mechanisms and consumer expectations is not optional. To illustrate this
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point, because Canada’s Food Guide 2007 was not updated for twelve years, the task of
revision was far more complex and contentious than it needed to be. And where legal
constraints limit regulatory sandbox initiatives, modulated compliance enforcement to
reflect the “trusted status” of regulated parties, or any of the initiatives captured in the
“novel approaches” section of the Roadmap, appropriate legislative and regulatory
changes should be made. Finally, while it will likely be premature in 2020, we would like
to signal the significant federal-provincial-industry work underway to “re-invent” the
governance of animal health in Canada via the Animal Health Canada project. If those
efforts are successful, the annual Regulatory Modernization Bill could be a helpful
vehicle to move forward with legislative or regulatory changes required at the federal
level.

As a final observation, and looking outside the scope of the current consultations, we would
encourage the Treasury Board Secretariat to bring the Public Service Commission into the
conversation on enhancing regulatory efficiency and effectiveness. This is because the
selection and appointment of senior leaders to regulatory agencies, and their longevity in
role, is every bit as important as the “tool box” they are given to work with. Since it was
formed in 1997, the average term of a CFIA President has been 2.4 years. Only one
President served a full term. This rate of rotation in the leadership of a science-based, semi-
autonomous regulatory agency with a large and complex mandate is disabling,
compromising the Agency’s ability to maintain a reasonable pace of regulatory and program
modernization. There has also been an erosion of “industry knowledge” among regulatory
officials and fresh strategies are needed in relation to recruitment, development (including
industry interchanges) and training to correct for this. Understanding of regulatory best
practices, and the obligations of the Cabinet Directive on Regulatory Management, could
also be improved through consistent training across government.

As a leading, well established business operating in a highly regulated sector, Maple Leaf
Foods can adapt and grow under various regulatory circumstances and can even gain
competitive advantage on the strength of world-leading regulatory standards in such areas
as food safety, environmental protection and animal care. But businesses like ours need
three things from the regulatory system to thrive: timeliness, predictability and
comparability. Thank you for Treasury Board’s leadership in driving these outcomes through
regulatory modernization.

Sincerely,

Rory McAlpine
Senior Vice President, Government & Industry Relations


