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September 5, 2019     
 
Via email: RCD-DCMR@tbs-sct.gc.ca  
Treasury Board of Canada Secretariat 
 
Re: Regulatory Modernization Initiatives 
 
The Government of Canada (“GoC”) is pursuing a number of initiatives to modernize the Canadian 
regulatory system and improve its performance for Canadians and businesses. The Canadian Association of 
Petroleum Producers (CAPP), and our members, appreciate the Treasury Board of Canada Secretariat’s (TBS) 
invitation to stakeholders to provide input on regulatory modernization initiatives. 
 
CAPP represents companies, large and small, that explore for, develop and produce natural gas and oil 
throughout Canada. CAPP’s member companies produce about 80 per cent of Canada’s natural gas and oil. 
CAPP's associate members provide a wide range of services that support the upstream oil and natural gas 
industry. Together CAPP's members and associate members are an important part of a national industry 
with revenues from oil and natural gas production of about $101 billion a year. CAPP’s mission, on behalf of 
the Canadian upstream oil and natural gas industry, is to advocate for and enable economic competitiveness 
and safe, environmentally and socially responsible performance. 
 
CAPP supports the GoC’s commitment to regulatory modernization. Importantly, the GoC recognizes that a 
concerted and sustained effort to modernize Canada’s regulatory systems can lead to regulatory excellence. 
Regulation is a key policy instrument used by government to enable economic activity and to protect 
Canadians’ health, safety, security, and environment. Regulation is a necessary foundation of market 
economies.1 The 2019 federal budget notes that “[i]n a turbulent world of digital disruption and growing 
global trade, regulatory measures can both serve the public interest and encourage innovation. But to 
achieve this balance, we need to regulate differently than we have in the past.”2 
 
The regulatory system has a dual function which is: to protect the public interest and safety as well as to 
enable businesses to succeed. A robust and efficient regulatory system provides consistency, fairness, 
transparency, and supports innovation, productivity, competition and protects the environment. Panels 
convened to advise the GoC, such as the Advisory Council on Economic Growth and the Economic Strategy 
Tables, have called for Canada to take steps to change how it designs and administers regulations.3 There is 
an urgent need for better assessing, designing, implementing and monitoring of the Canadian federal 
regulatory frameworks, and the streamlining of regulatory requirements, to ensure that they remain 
relevant and effective in meeting these objectives.  
 
CAPP is also fully aligned with the GOC’s commitment to review and consider how regulations are designed 
and implemented and to remove barriers to doing business in Canada. We recognize and appreciate the 

 
1 Cabinet Directive on Regulatory Management https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-

management/guidelines-tools.html  
2 Government of Canada, Budget 2019 - Chapter 2: Building a Better Canada, Part 5: Building a Nation of Innovators (“2019 Budget”) 

https://budget.gc.ca/2019/docs/plan/chap-02-en.html#Bringing-Innovation-to-Regulations   
3 2019 Budget. 
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G0C’s focus on the themes of reducing burden on business; making it easier to do business with regulators; 
and improving service and predictability.4 Great opportunities exist for Canada’s regulatory competitiveness 
if many of the initiatives that the GoC has previously developed and implemented, are extended to other 
sectors. Initiatives such as streamlining regulatory approval processes and creating single-windows, and 
reducing and/or streamlining reporting requirements, are actions needed to attain the GoC’s goals more 
broadly.  
 
We are encouraged that the GoC has established a committee, the External Advisory Committee on 
Regulatory Competitiveness (EACRC), tasked with providing recommendations to TBS on how to improve 
regulatory competitiveness in Canada. The EACRC recommended principles that should guide the GoC as it 
reviews regulatory modernization initiatives. CAPP is supportive of these principles, stated below; we 
believe these provide the right guidance for regulatory development.   
 
Culture Change: Promoting a culture of risk management rather than one of risk aversion; incentivizing good 
behavior; and promoting innovative approaches. 
Regulatory Excellence: Efforts that lead to efficient regulatory systems. 
Transparency and Trust: Promoting a culture of trust and transparency by focusing on evidence and a 
common understanding of the facts while drawing from the best regulatory practices both domestically and 
internationally. 
Inclusiveness: Promoting the advancement of collaborative solutions, the co-development of regulations, 
and more effective and productive consultations and engagement mechanisms while including all relevant 
parties. 
A Systems Approach: Recognizing and addressing the interconnections between regulatory issues, 
encouraging regulators to work collaboratively on shared issues, and examining opportunities to promote 
efficiency throughout the supply chain. 
Overlapping Regulations: Recognizing and addressing the cumulative impact of regulation in overlapping 
jurisdictions.5  
 
Canadian businesses and those organizations that represent them, such as the Canadian Chamber of 
Commerce (CCC), have offered recommendations to the GoC to improve Canada’s regulatory 
competitiveness. CAPP supports a number of the recommendations which, if implemented, these 
recommendations will enhance certainty, reduce costs, and support innovation ultimately leading to a more 
competitive and stable environment and improved investment attractiveness. To that end, CAPP’s key 
recommendations are described below: 
 
Recommendations 

• As an overarching principle, recognize that the constitutional authority to develop natural resources 
rests with provinces, and minimize duplication between federal and provincial project assessment 
processes and reporting requirements. To that end: 

 
4 Government of Canada Red Tape Reduction Action Plan 
5 Treasury Board Secretariat, External Advisory Committee on Regulatory Competitiveness, Letter Recommending Second Round of Regulatory 

Reviews, May 24 2019 
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o CAPP supports the CCC’s recommendation that the GoC explore “broad-based mutual 
recognition of provincial certifications, registrations and standards”6 and “use the 
Regulatory Reconciliation and Cooperation Table to push for a more ambitious approach to 
regulatory alignment”7 between provinces. 

• Adopt a ‘comply or explain’ principle to the recommendations of the External Advisory Committee 
on Regulatory Competitiveness"8 by which recommendations are adopted or their non-
implementation is justified.   

• Prioritize the legislation of regulatory efficiency and economic growth considerations into regulator 
mandates.9  

• Create an independent panel tasked with reviewing and improving regulatory cost-benefit 
analysis,10 assuring regulator accountability when assessing cost-benefit analysis. 

• Require departments / agencies to perform an “instrument choice exercise” with stakeholders and 
to demonstrate through evidence and analysis that a regulation is the best tool to achieve the public 
policy objectives and to report on the results in Regulatory Impact Analysis Statements (RIAS).11 This 
aligns with the EACRC’s promotion of advancing collaborative solutions, the co-development of 
regulations, and more effective and productive consultations and engagement mechanisms.  

• Increase international alignment, where it makes sense. CAPP joins the CCC in recommending the 
following: 

o If regulators implement a regulatory approach that deviates from U.S. or international 
standards, the additional costs of deviation to Canadian businesses must be included in the 
RIAS; and 

o A dashboard should be created to track the progress of Canada-U.S. Regulatory Cooperation 
Council work plans.12 

• Report regularly on government progress in implementing the regulatory roadmaps and make 
regulatory reviews and roadmaps a permanent, recurring review process to ensure regulations 
remain relevant.13  

o CAPP firmly supports the development of regulatory roadmaps and the process must extend 
across all key sectors in the Canadian economy.  

o A dashboard should be created to track progress on regulatory modernization. 
o The oil and natural gas sector should be one of the Targeted Regulatory Reviews in Round 3.  

 
In this submission CAPP provides comments and recommendations in response to the TBS request for 
feedback on the Targeted Regulatory Reviews, Round 2 and the next annual Regulatory Modernization Bill. 
The submission also includes suggestions for the two other modernization initiatives, namely, the Red Tape 
Reduction Act14 (RTRA) and options to legislate changes to regulator mandates. 
 

 
6 Ibid 
7 Ibid 
8 Canadian Chamber of Commerce, Regulatory Reform Report Card, August 2019 
9 Ibid 
10 Ibid 
11 Cabinet Directive on Regulatory Management. Treasury Board Secretariat. Cabinet Directive on Regulation Sept 2018 
12 Canadian Chamber of Commerce, Regulatory Reform Report Card, August 2019 
13 Ibid 
14 SC 2015, c 12. 
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The GoC’s commitment to improve regulatory competitiveness is encouraging and we appreciate the 
opportunity to participate in the review of regulatory modernization initiatives. We look forward to ongoing 
engagement in the development of these initiatives so they can enable Canadian businesses to thrive, 
including Canada’s resource sector and the businesses within its supply chain. Should you have any 
questions or other follow-up related to the submission, please contact Siân Pascoe at 403.267.1144 or 
Sian.pascoe@capp.ca  
 
Sincerely, 
 
Original signed by 
 
 
Terry Abel, P. Eng 
Executive Vice President 
Canadian Association of Petroleum Producers  
 
Encl.: Detailed Comments on the TBS request: Canada Gazette, Part 1, Volume 153, No.26 
  

mailto:Sian.pascoe@capp.ca
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Targeted Regulatory Reviews Round 2 

The oil and natural gas industry is critically important to Canada’s economy. It accounts for about eight per 
cent of Canada’s GDP, 30 per cent of Alberta’s GDP and slightly more than 23 per cent of Saskatchewan’s 
GDP, as well as representing a significant share of the tax revenue collected by governments.15 This sector 
has faced significant competitiveness challenges in recent years, largely due to increased regulatory 
requirements in Canada, at a time when sweeping deregulation and tax reforms are occurring in the United 
States. The cumulative burden and cost of Canada’s regulatory and policy changes, particularly compared to 
the United States, has damaged the investment climate for Canada’s energy sector.16 

 
The economic outlook for Canada’s oil and natural gas sector remains poor. There is an urgent need for 
reducing the burdens of excessive oil and natural gas regulations, by streamlining the Canadian federal oil 
and natural gas and environmental regulatory frameworks, to help restore the sector’s competitiveness.  
 
According to oil and natural gas investors responding to the 2018 Fraser Institute Global Petroleum Survey,17 
Canada’s regulatory process is onerous and difficult to navigate, while the United States has the most 
attractive policy environment worldwide.18 Comments variously received specifically noted that: 

“Canada’s investment climate is increasingly uncompetitive as a result of the recent regulatory and 
tax changes in the United States. The federal government is creating more regulatory uncertainty 
[with Bill C-69] and is increasing costs with the carbon tax. The investment climate can only improve 
if we show that we are capable of letting private industry thrive.” 19 
 “The U.S. tax reforms and relaxation of various regulations are encouraging for investors.” “As long 
as the current administration maintains its tax and regulatory policies new capital will continue to 
flow to the United States. It’s positive that onerous regulations are being rolled back.20 

 
The 2019 federal budget notes there is a need to regulate differently.21 Recent reports from panels 
convened to advise the Government, such as the Advisory Council on Economic Growth and the Economic 
Strategy Tables, have also called for Canada to take steps to change how it designs and administers 
regulations.22  
 
Recommendation: Targeted Regulatory Review Focused on the Oil and Natural Gas Sector 
Round 3 of the GoC’s Targeted Regulatory Reviews, of individual sectors should focus on Canada’s natural 
resource sectors, specifically the oil and natural gas industry. CAPP is supportive of this process that looks to 
identify and address regulatory irritants, overlapping regulatory requirements and inconsistencies. It’s an 
important process in facilitating the modernization of regulatory frameworks.  

 
15 Fraser Institute, Elmira Aliakbari, Assessing Canada's Energy Sector Competitiveness: Collected Essays, July 18, 2019 (“Assessing Canada's Energy 

Sector Competitiveness”), p. I https://www.fraserinstitute.org/sites/default/files/assessing-canadas-energy-sector-competitiveness.pdf  
16 Fraser Institute, Elmira Aliakbari and Ashley Stedman, Uncompetitive policies continue to hammer Canada’s energy sector, July 24, 2019 

https://www.fraserinstitute.org/article/uncompetitive-policies-continue-to-hammer-canadas-energy-sector  
17 Fraser Institute, Ashely Stedman and Kenneth P. Green, Global Petroleum Survey 2018, November 29, 2018 (“Global Petroleum Survey 2018”) 
https://www.fraserinstitute.org/sites/default/files/global-petroleum-survey-2018.pdf   
18 Assessing Canada's Energy Sector Competitiveness, pp. 15 and 40.   
19 Global Petroleum Survey 2018, p. 35. 
20 Global Petroleum Survey 2018, pp. 37-38. 
21 Government of Canada, Budget 2019 - Chapter 2: Building a Better Canada, Part 5: Building a Nation of Innovators (“2019 Budget”) 
https://budget.gc.ca/2019/docs/plan/chap-02-en.html#Bringing-Innovation-to-Regulations   
22 2019 Budget. 

https://www.fraserinstitute.org/sites/default/files/assessing-canadas-energy-sector-competitiveness.pdf
https://www.fraserinstitute.org/article/uncompetitive-policies-continue-to-hammer-canadas-energy-sector
https://www.fraserinstitute.org/sites/default/files/global-petroleum-survey-2018.pdf
https://budget.gc.ca/2019/docs/plan/chap-02-en.html#Bringing-Innovation-to-Regulations
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CAPP firmly supports the Targeted Regulatory Review process becoming a permanent feature in Canada’s 
regulatory frameworks.  
 
TBS Question 1: Are there existing regulatory requirements or practices that impede economic 
development, competitiveness, or growth for your firm or sector (related to clean technology, 
digitalization, the use of technology-neutral regulations and the application of international standards)? 
 
The oil and natural gas sector is a leader in technology and innovation. Companies invest significantly in 
technologies that improve environmental outcomes including integrating clean technology in operations. 
Some of the challenges occur when companies cannot adopt certain technologies because these 
technologies do not comply with current regulations. When these situations arise, there is no process to 
allow exceptions or alternative solutions. Furthermore, specificity about technologies in regulations creates 
barriers. For example, new low frequency ground penetrating radar (GPR) technologies cannot comply with 
current requirements of the Radio Standards Specification RSS-220, Issue 1.  
 
Further, regulatory requirements or practices related to clean technology, digitalization, the use of 
technology-neutral regulations and international standards should be viewed holistically across Canadian 
sectors. Viewing sectors in isolation will not maximize opportunities for optimizations and may result in 
inequitable application of regulations.  
 
Recommendation: Increase flexibility imbedded in regulations 
To foster innovation and adoption of technologies, regulatory systems should be flexible in design to allow 
for options for exemptions and alternative solutions, where possible. For example, the interim application of 
international (or U.S.) standards and solutions. Regulatory design should be outcome-based rather than 
prescriptive, should focus on risk management and should allow for interim or alternative standards and 
solutions. Finally, timely and consistent reviews of regulations and standards are required to keep pace with 
changes in technology. A five-year review timeline would allow for such considerations. 
 
TBS Question 2: Are there existing or emerging technologies, processes, or products in your firm or sector, 
including the clean technology sector, facing barriers because of federal regulations? 
 
Recommendation: Enable innovation  
Regulatory frameworks should permit the testing of new / unregulated technologies. For example, piloting 
the use of drones for pipelines and wellhead inspections is not consistently applied by regulators. Regulatory 
frameworks that allow for the piloting of new technologies, and timely implementation, can create 
competitiveness advantages but also create new opportunities for improved environmental and social 
outcomes.  
 
TBS Question 3: How can regulations further support innovation in your sector? What opportunities do 
you see for regulatory experimentations (e.g., pilots or regulatory co-development) in support of clean 
technology, digitalization, technology-neutral regulations, or the application of international standards in 
regulation? 
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The oil and natural gas sector strives for continuous improvement and innovation. Significant investment 
and progress on innovation and technology is integral to this industry.  
 
Many Canadian businesses are global in scope and look to common international standards. The oil and 
natural gas sector uses a number of standards developed by several internationally recognized organizations 
such as the International Organization for Standardization, the International Maritime Organization, the 
International Association of Oil and Gas Producers and Canadian-based standards including the Canadian 
Standards Association and the Canadian General Standards Board. Opportunities exist to adopt additional 
international standards or common specification requirements which will offer consistency to proponents, 
streamline regulatory processes and provide an opportunity to expedite adoption of new technologies.   
 
Recommendations: Support innovation in the oil and natural gas sector 
Regulatory systems should incent the use of new technologies and/or innovation, by allowing for expedited 
approvals for existing projects that adopt new technologies / processes that deliver improved environmental 
and economic outcomes. Technology development, including continuous improvement projects that looks 
to improve or reduce environmental impacts, emissions or emissions intensities should be incentivized 
through accessible 100 per cent accelerated capital cost deductions and be supported by streamlined, 
flexible regulatory systems that offer certainty for the regulated community and stakeholders. 
 
Implement Internationally Transferable Mitigation Outcomes (ITMOs)23 to incentivize clean technology. 
 
To ensure national and regional interests are considered, the Canadian Standards Council, in conjunction 
with industry, should take more active role in the development of international standards development. 
 
 

Annual Regulatory Modernization Bill  
 
TBS Question 1: Is there legislation that prohibits the regulatory flexibility and/or experimentation 
necessary to allow emerging technologies to enter the market? 
Addressed above. 
 
TBS Question 2: Is there legislation that requires regulated parties to make use of outmoded technologies 
and practices that should be updated? 
CAPP is supportive of a government review to identify and modernize requirements and remove outmoded 
technologies. While there are several instances to examine, one example of an outmoded requirement is 
the WHMIS Hazardous Products Act, section 14.3, which requires that “true copy of labels” be maintained.  
 
TBS Question 3: Are there any federal legislative requirements that are duplicative, redundant, out-of-
date, or unclear? 
There are several examples we would like to explore further through a targeted regulatory review process 
but offer a specific example concerning emergency response requirements where several agencies require 
the same reporting, exercises and simulations. This is required by the Alberta Energy Regulator Directive 71, 

 
23 Paris Agreement, Article 6.4 



Treasury Board of Canada Secretariat 
CAPP Submission Re: Federal Regulatory Modernization Initiatives 
September 5 2019 
Page 8 

 

 

 

the National Energy Board, and Environment Canada. Enabling industry to be part of a targeted regulatory 
review will allow us to propose recommendations that ultimately will help the GoC attain its goal of 
improving regulatory competitiveness, growing the economy and creating new jobs.  
 

Red Tape Reduction Act  

 
Summary of Key Recommendations 
 
Improving the design and implementation of the Red Tape Reduction Act (RTRA) 
 

• The RTRA should be redesigned to capture the entire range of red tape, not just administrative 
burden, and redefine the guiding principles for implementation. It should be integrated into the 
broader regulatory modernization project. 

• The GoC’s red tape reduction effort must apply to all regulatory requirements in proposed 
legislation, regulations, programs, policy, procedures, forms or standards and apply to all 
government departments, agencies and Crown corporations. 

• A new two-for-one rule aimed at “reduction” not just “control” should be legislated.  

• Measuring and monitoring red tape reduction results and tracking progress should be part of 
regulator mandates. 

• Consider the “staying power” of new legislations and regulations to maintain a regulatory landscape 
that offers stability and promotes investors certainty. 

• Regulatory approach should be based on outcome delivery and provide a preferred solution and 
avenues to alternative solutions that may require more protection assurance.  

• The legislated methodology for calculating red tape administrative burden costs must be simple, use 
accurate data, fit the Canadian business environment, and include a cumulative assessment of 
burdens and costs. 

• Key business concerns or irritants should not be exempted from the reduction rule, specifically tax 
rules. 

• Departments and agencies should be required to publish annual reports through a progress 
dashboard, with reduction templates, disclosing their red tape reduction efforts and plans per year, 
and a permanent red tape webpage should be created. 

 
In January 2011, in response to business community concerns over the growth of federal red tape, the GoC 
established the Red Tape Reduction Commission (the Commission) to identify and recommend options to 
address both immediate irritants to business arising from federal regulatory requirements and mandatory 
programs, as well as the systemic issues underpinning them. The focus was on irritants that have clear 
detrimental effect on growth, competitiveness and innovation.24 Many of the business participants indicated 
that the unnecessary cost and frustration associated with complying with the requirements of some 

 
24 Government of Canada, Red Tape Reduction Commission, “What Was Heard” Report, Cutting Red Tape… Freeing Business to Grow, September 

2011, (“What Was Heard Report”) pp. 4, 8, 14 and Appendix B. 
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regulations and mandatory programs, are causing them to be less competitive within Canada and 
internationally.25 

 
Some of the recommendations offered by participants to address the identified systemic issues that 
influence how governments approach their regulatory responsibilities included, among others:  

• Consultations with stakeholders who are directly affected by the regulations earlier in the process 
leading to new or changes to regulations. 

• Improved accountability within the regulatory system, with more clarity and transparency about 
what regulated parties can expect from regulators concerning processes, the performance of 
regulations and the status of client files. 

• Regulations should be more predictable, less frequent changes to regulatory requirements, with 
earlier signals of potential changes that may be coming. 

• Enhancing regulatory design, measuring and reviewing the burden of both existing regulations and 
those that are new or amended, as well as overall reduction of both the stock and flow of 
regulations. 

• Flexibility in the design of regulations to focus resources on those activities that pose the highest 
risk. Decisions on compliance and follow-up enforcement to be based in more thorough 
assessments of risk, founded in facts, and the past compliance performance of the firms in question. 
Making regulatory tiering a mandatory feature of the assessment criteria by developing alternative 
compliance thresholds for smaller-scale and lower-risk activities. 

• Regulators to find the right balance between managing risk and enabling business interests, which 
involves a culture change with increased emphasis on service and professionalism (help businesses 
understand what to do and how to do it in order to be compliant), implementation of service 
standards and timeliness for regulators’ responses with sufficient effort to meet them, and the 
development of more effective recourse mechanisms. 

• Regulators to better understand the specific circumstances of the regulated parties and to use 
regulatory approaches that take into account the fast-changing pace of business and the 
competitive environment, rather than taking a one-size-fits-all approach. 

• Better coordination across regulators to ensure that, with the consent of the regulated parties, 
information is collected, shared and used more efficiently and effectively within and outside the 
sphere of federal regulations, in recognition of the real need to break down silos across federal, 
provincial and municipal boundaries. 

• Less complex regulations that do not require interpretation and expert skills for compliance.26 

 
The RTRA and its Red Tape Reduction Regulations (RTRR)27 that came into force in 2015 do not adequately 
respond to the red tape irritants identified in 2011. Many of those irritants remain unaddressed and the 
numerous solutions offered by the participants remain very relevant to the current GoC regulatory 
modernization initiative and discussions. 
 

 
25 Was Heard Report, p. 36. 
26 What Was Heard Report, pp. 6, 19, 42-45. 
27 SOR/2015-202. 
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While the GoC’s red tape reduction initiative started with laudable intentions and objectives, the design, 
implementation and measurement of the outcome of the RTRA have significant flaws that make it difficult, if 
not impossible, for the original objectives of the initiative to be achieved. Below are the key issues with the 
RTRA and suggestions on how to resolve them. 

 
TBS Question 1: Administrative burden is defined, in the RTRA, as anything that is necessary to 
demonstrate compliance with a regulation, including the collecting, processing, reporting and retaining of 
information and the completing of forms. Does this definition capture your interpretation of 
administrative burden? Please explain why or why not? 

RTRA is considered too narrow and does not capture the entire gamut of red tape that contributes to 
regulatory burden. The definition of administrative burden should also include regulatory delays and 
resolution of legal disputes / challenges to regulatory approvals. Additionally, regulatory duplication creates 
administrative burden and should be included in the definition.  

The focus of the RTRA is much narrower than the mandate given to the Commission in 2011 and the 
resulting report. The Commission described “red tape” to include: 

“Unnecessary burden and frustration for businesses caused when complying with federal 
regulatory programs and activities or requirements of other mandatory programs. More 
specifically, it includes unjustified or undue burdens placed on business when, for example, 
they must plan, collect, process or report information; when they have to fill out forms, 
retain data or information; when they are required to respond to inspections or audits; and 
when they wait for decisions or feedback on applications, permits or licences they are 
required to obtain.”28 

 
As a result of such narrow focus, the definition in the RTRA and the principles guiding the application of the 
One-for-One Rule are inadequate.29 They do not reflect the realities of the modern business world where 
businesses are struggling to maintain competitiveness in an increasingly changing global economy. Many of 
the identified irritants caused by the federal regulatory processes in Canada have not been addressed.  
 
Recommendation: Broaden the definition of administrative burden 
Redesign the RTRA to capture the entire range of red tape, not just administrative burden, redefine the 
guiding principles for implementation and integrate the legislation into the regulatory modernization 
project.  
 
The RTRA definitions need to be refocused. Red tape should be broadly defined to capture the irritants and 
systemic issues identified in 2011 and 2019 by stakeholders including service standards and professionalism 
of regulators and departments. The new definition should capture the following activities described by the 

Government of Saskatchewan as red tape:30    

 
28 What Was Heard Report, pp. 4 and 8. 
29 Preamble, RTRA; Rule Guide, para. 4. 
30 Government of Saskatchewan, Different Forms of Red Tape  https://pubsaskdev.blob.core.windows.net/pubsask-

prod/109461/109461-Different_Forms_of_Red_Tape_(Jan2019).pdf  

https://pubsaskdev.blob.core.windows.net/pubsask-prod/109461/109461-Different_Forms_of_Red_Tape_(Jan2019).pdf
https://pubsaskdev.blob.core.windows.net/pubsask-prod/109461/109461-Different_Forms_of_Red_Tape_(Jan2019).pdf
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• Heavy regulatory footprint.31 

• Inefficient government processes.32  

• Inflexible regulations.33  

• Inequity and unfairness.34  

• Jurisdictional misalignment.35 (GoC should adopt memorandums of agreement or other forms of co-
operation agreements with provinces to address issues of duplication). 

 
CAPP recommends as an overarching principle, that government recognize that the constitutional authority 
to develop natural resources rests with the provinces. Reducing red tape requires minimizing duplication 
between federal and provincial project assessment processes and reporting requirements.  
 
An update of the key principles in the RTRA to guide implementation is required to align the Act with 
modern regulatory approaches. 
 
Recommend the RTRA use principles similar to the federal Cabinet Directive on Regulation36 and the 
Directive of Regulatory Management.37 These include: (a) protect and advance the public interest; (b) 
advance the efficiency and effectiveness, modern, open, and transparent regulatory process; (c) make 
decisions based on evidence; (c) promote a fair and competitive market economy; (d) monitor and control 
the administrative burden; (e) create accessible, understandable, and responsive regulation through 
engagement, transparency, accountability, and public scrutiny; (f) require timeliness, policy coherence, and 
minimal duplication. 

 
31 Examples include: government trying to solve a problem that may be better addressed by the private sector through market factors; 

regulation is imposed as a normal course of government business, instead of as a last resort after considering other non-regulatory and 

regulatory alternatives (e.g. education/information, self-regulation, co-regulation); Rules directly or indirectly unnecessarily impact 

businesses competiveness, growth or ability to innovate; Rules are burdensome, unnecessary or ineffective; Rules created are 

considered overly risk-averse by stakeholders; number and scope of rules continues to creep upward over time; cost of a regulatory 

requirement outweighs its benefit; and Rules don’t achieve the original outcomes intended. 
32 Examples include: Rules or requirements are unclear, confusing, overly complex or lengthy—requiring an excessive amount of 

time for stakeholders to understand, interpret or comply with; Rules, requirements or government contact information are not easily 

accessible or available online and, when available, may be out of date; compliance requirements directly impacting stakeholders are 

not shared publicly; clear explanation or rationale for the purpose of the rule is not shared publicly; Government approval times or 

delays in processing applications are considered excessive by stakeholders; One-Stop or centralized client service centers do not exist 

to distribute government information, process applications or pay fees; Rules are in place that are outdated, irrelevant, obsolete or not 

enforced; Government staff cannot be reached in a timely manner to answer stakeholder questions; Rules don’t make sense from a 

stakeholder’s perspective. 
33 Examples include: Prescriptive-based rules are used exclusively without consideration for the use of outcome-based rules which 

can provide flexibility for businesses to achieve desired outcomes through the use of innovation or technology; Enforcement actions 

are not proportionate to the seriousness of the breach and risk being managed; Rules apply heavy compliance requirements on all 

stakeholders, instead of focusing on high-risk individuals or groups; Rules don’t consider a staged or graduated approach to penalties 

and compliance requirements; Rules rely too heavily on penalties rather than incentives. 
34 Examples include: Rules are considered inequitable or unfair, where certain stakeholder groups maybe regulated more heavily than 

others without apparent cause; Service fees paid to government (e.g. inspection fees) are considered excessive or where there is a 

perception the fee lacks value; Rules are created without adequate stakeholder consultation, transparency or cost considerations. 
35 Examples include: the same or similar rules are administered by multiple government agencies; Rules exist that duplicate 

requirements, create gaps in service or are conflicting amongst government jurisdictions; Lack of accountability and responsibility 

amongst jurisdictions exists; lack of effective communication and information sharing amongst jurisdictions.  
36 https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/cabinet-directive-regulation.html  
37 https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/cabinet-directive-regulatory-

management.html  

https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/cabinet-directive-regulation.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/cabinet-directive-regulatory-management.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/cabinet-directive-regulatory-management.html
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TBS Question 2: The objective of the RTRA is to control the administrative burden that regulations impose 
on business. Has the RTRA had an impact on your organization or sector and, if so, how? 
 
The RTRA has not provided the intended positive impact because the One-for-One Rule mainly eliminates 
archaic regulations when new regulations come into force. One-for-one rules should be strongly linked to 
cost reductions that are verified by Canadian businesses, or provide, at a minimum, that the new regulation 
displace an equivalent, current cost burden. 
 
For example, the RTRA has had no impact on controlling or reducing the red tape encountered by the oil and 
natural gas industry. There is a general disconnect between RTRA and the recent actions of the government 
in which there has been an increase in regulatory asks and requirements with legislation such as Bill C-69 
and its associated regulations, guidelines, methods and operational policies. 
 
The RTRA captures administrative burdens from only one segment of government activities – namely 
regulations. The One-for-One Rule applies only to regulations categorized as Statutory Orders and 
Regulations pursuant to the Statutory Instruments Act. It does not apply to other instruments such as acts of 
Parliament, operational policy, guidance documents, departmental directives, memos, or regulations that do 
not impose new administrative burden on business.38 While administrative burdens and costs exist in these 
federal government regulatory documents, they are completely discounted. As a result, the federal 
Government-wide Administrative Burden Baseline Counts39 is inaccurate and therefore misleading in terms 
of the volume of administrative burden and costs. 
 
Regulatory projects that are selected for the implementation of the One-for-One Rule are not resulting in 
significant impact to the business community. According to the Annual Report to Parliament for the 2017 to 
2018 Fiscal Year (page 17),40 net administrative burden reductions of $71,395 per year were achieved in new 
regulations. The largest regulatory burden cited removed $169,541 per year on businesses in 2017/2018.  
 
Recommendation: Apply RTRA broadly across all government activities 
The GoC’s red tape reduction effort must apply to all regulatory requirements in proposed legislation, 
regulations, programs, policy, procedures, forms or standards and apply to all government departments, 
agencies and Crown corporations. For example, Manitoba’s legislative approach to regulatory accountability 
is comprehensive in terms of identifying and counting regulatory requirements in all regulatory instruments 
including acts, regulations, policies and forms.  
 
The One-for-One Rule does not assure “reduction” of the existing volume of red tape. The Rule consists of 
two elements: Element A offsets new administrative burden costs imposed on business as a result of a 
regulatory change, by removing an equal amount of administrative burden costs from existing stock of 

 
38 Rule Guide, paras. 5 and Appendix B. 
39 Government-wide Administrative Burden Baseline Counts https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-

management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html  
40 Annual Report to Parliament for the 2017 to 2018 Fiscal Year: Federal Regulatory Management Initiatives https://www.canada.ca/en/treasury-board-

secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html 

https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html
https://www.canada.ca/en/treasury-board-secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html
https://www.canada.ca/en/treasury-board-secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html
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regulations.41 Element B removes an existing regulation every time a new one imposes new administrative 
burden costs on business is enacted but the actual offset of the new regulation does not need to equal the 
reduction values of the regulation being removed.42 The Rule is a no net increase rule that, at best, 
maintains the status quo of administrative burden.  
 
Recommendation: A new rule aimed at “reduction in the number of regulations or regulatory burdens, 

not just maintaining current numbers / levels should be legislated. The RTRA should adopt the Two-for-
One Rule, or a combination similar to Manitoba’s RAA. This model will put the onus on the government to 
make the case that any new regulation is necessary, ensure adequate consultation, keep compliance 
flexible, and reduce the total volume of regulatory and administrative requirements. It will realign 
government’s regulatory culture from regulation “maker” to regulation “maker and manager.”43 
 
There are no restrictions on the offset that satisfies the One-for-One Rule. For Element A of the One-for-One 
Rule, the RTRR44 provides that no regulation needs to be amended or repealed if a prior repeal or 
amendment offsets the cost of the new administrative burden imposed. In other words, regulations can be 
amended or repealed (the offset) long before the regulation or amendment that imposes new 
administrative burden is made. Similarly, for Element B, no regulation needs to be repealed if a regulation 
has been repealed before a new regulation that imposes an administrative burden is made. Therefore, prior 
reductions in administrative burden costs and prior regulatory repeals accumulated since April 1, 2012 (long 
before the RTRA and RTRR came into force), can be used to satisfy the One-for-One Rule in the RTRA.45 
There is no requirement for a relationship to exist between the new regulation or administrative 
requirement and the repealed regulation or Offset requirement sought to be used to satisfy the One-for-
One Rule. In these instances, there would be no reduction or offset for current administrative burdens. In 
other words, there would be a net increase in administrative burden, which is counter to the stated 
intention of the RTRA. 
 
Recommendation: Prior repeal or amendment of regulations used for the “offset” under RTRA should be 
limited to within 12 months prior to the new regulation. Limiting the use of prior repeals and amendments 
to within a 12 month window prior to new regulation will ensure that more recent or current administrative 
burdens are being offset. This timeline will also enhance accountability and disclosure in annual reports. 
 
The mechanism to measure outcomes of implementation of the RTRA is inadequate. There is no hard cap on 
administrative burden or reduction target in the RTRA and its regulations that departments and portfolios 

 
41 An examples of the types of changes that could be made to offset new administrative burden costs is to modernize an existing regulation to improve 

its administration to reduce administrative burden such as removing specific information-keeping requirements, changing reporting timelines, allowing 

for the collection of information electronically, or allowing the sharing of information between government departments or other levels of government. 
See The Rule Guide, para. 7.1.  
42 The Rule Guide, para. 7.2. 
43 Jones, p. 19. 
44 S. 4, RTRR. 
45 S. 5, RTRR. 
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strive to achieve.46 The monitoring and tracking of ins and outs are done on a department and portfolio 
basis, within the 24-month Reconciliation Period, with TBS playing an oversight role.47  
 
Recommendation: Measuring and monitoring red tape reduction results, and tracking progress, should be 
part of regulator mandates. There is need for a legislated annual overall limit on the total volume of 
regulatory requirements in all federal government regulatory frameworks. The limit could be worked out as 
a percentage of an accurate baseline, factoring in the application of a new Two-for-One Rule in a given year. 
This will force true reduction in unnecessary regulatory requirements by striving to meet the legislated 
annual target, avoid future regulatory creep and create sustainable regulatory culture suitable for the 
modern business world.  
 
Regulatory departments have 24 months (the Reconciliation Period) after a regulation imposing a new 
administrative burden is registered, to comply with the requirements of the One-for-One Rule. The 
Reconciliation Period is too long. This means that businesses will suffer double costs for both the new and 
existing administrative burden for a period up to 24 months. The 24-month timeline is inconsistent with the 
objectives of the RTRA and constitutes a red tape worthy of removal. 
 
Recommendation: 12 months should be the Reconciliation Period for compliance with reducing 
administrative burdens. This timeline will enhance accountability and disclosure in annual reports. 
 
TBS Question 3: Do you find regulators’ estimates of administrative burden cost in line with your 
experience or consistent with your own data? Would you be willing to share more of your costing data to 
provide regulators with more information to design offsets of costs? 
 
In the case of the oil and natural gas sector, regulator’s estimates of administrative burden do not align with 
industry’s data due in part to the following reasons: 

• Proponents do not consistently have the opportunity to provide input to economic assessments for 
new regulations. The GoC has by-passed CG1 for many new regulations. 

• As discussed above, a number of regulatory burdens are not captured by the RTRA and therefore do 
not align with actual cost. 

• The RTRR methodology for calculating administrative burden is inadequate and complex. 
 
RTRA methodology for calculating administrative burden and its cost is inadequate and complex involving 
two formulas and two sets of calculations.48 Each of the formulas must be repeated for every individual 
administrative activity in the regulations subject to the One-for-One Rule. These results are then added 
together to give the overall annual administrative burden cost imposed on businesses by the regulation as 
measured from a base year of 2012.49 The methodology and calculations are complex, not easily 
understandable and cannot be performed by a layperson. It requires experts in relevant fields such as 

 
46 The Commission noted that in 2007, the GOC committed to establishing an inventory of regulatory requirements and information obligations and to 

reducing it by 20 per cent. This commitment led to the finding that the total inventory consisted of approximately 400,000 “asks.” The reduction target 

of 80,000 requests was achieved in 2009. What Was Heard Report, p. 9. 
47 The Rule Guide, paras. 11.1 and 12. 
48 S. 2, RTRR. 
49 Regulatory Impact Analysis Statement. 
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accounting and business valuation. This is inconsistent with the objective of the RTRA to reduce 
administrative burden costs. While the methodology is said to be based on “internationally recognized 
Standard Cost Model,”50 it has been noted that this Standard Cost Model, which is used by some European 
countries, does have drawbacks in addition to its complexity.51    
 
Fundamentally, the existing calculations of administrative burden and costs on business are inaccurate. A 
significant portion of those costs stemming from other federal regulatory documents is not captured. The 
federal government-wide Administrative Burden Baseline Counts52 cannot represent an accurate baseline to 
calculate the volume of administrative burden and costs. Further, the data used in the RTRR calculations 
remain estimates rather than actual data that exists today on the quality and performance of regulatory 
processes in Canada including cross-country comparisons.53  
 
In addition, the methodology does not assess cumulative costs and indirect costs of administrative burdens. 
The assessment done through the regulatory process is only for the cost of the new administrative burden, 
based on estimating the direct additional administrative burden as a result of the regulatory change, and 
focuses on direct costs only.54   

 
Further, some of the assumptions used in the calculations are questionable. For example, the formula for 
calculating the administrative burden cost of a regulation is the sum of the annual cost of each 
administrative activity within the first 10 years after the regulation is registered (the 10-year assessment 
period).55 There appears to be no reasonable explanation for using 10 years, considering that most 
regulations have a five-year expiry period. It cannot be readily determined whether the discount rate of 
seven per cent reflects the current realities. It was specifically noted that the “discount rate and 2012 base 
year will be periodically reviewed to ensure that they remain relevant and accurate for the purposes of 
offsetting increases in administrative burden costs with comparable amounts of reductions in costs.”56 There 
is no indication that the RTRR formulas have been revised since 2015.  
 
Recommendation: The legislated methodology for calculating red tape burden costs must be simple, use 
accurate data, fit the Canadian business environment, and include cumulative assessment of burdens and 
costs. To obtain accurate data, baseline count of administrative burden in all government regulations, 
legislation and policies must be undertaken. Furthermore, the process should include calculating 
administrative costs prior to drafting regulations (e.g., prior to release of CG1). This would permit 
proponents to share cost information and comment on calculation methods. 
 
TBS Question 4: What more should be done to reduce administrative burden? Please provide concrete 
examples, if possible. 
 

 
50 Regulatory Impact Analysis Statement. 
51 See Jones, p. 12.  
52 Government-wide Administrative Burden Baseline Counts https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-
management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html  
53 S. 2(3), RTRR. see various CFIB and other red tape research 
54 The Rule Guide, para. 10.2.1. 
55 S. 2(2), RTRR. 
56 Regulatory Impact Analysis Statement. 

https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/administrative-burden-baseline/government-wide-administrative-burden-baseline-counts.html
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The exemptions from the One-for-One Rule include a key area of concern for business.  
The TBS may exempt regulations from the One-for-One Rule. The exempted regulations are regulations that 
relate to tax or tax administration.57 
 
There appears to be no reasonable explanation for exempting regulations related to tax or tax 
administration. The Commission noted that the 2011 federal budget included many significant initiatives to 
reduce unnecessary costs and frustrations related to complying with regulations or other mandatory 
requirements such as filing taxes.58 It further noted that: 

…many comments on specific “top-of-mind” irritants pertained to the administration and 
filing of taxes—notably to what were perceived as cumbersome, expensive and complex 
filing processes (HST/GST); the lack of flexibility in handling late remittances and fines; 
inconsistency of interpretation and lack of written answers; cost of audits; and reporting 
burden, for example, the repeat filing of forms… Much of the concern respecting 
compliance activity was related to the administration of the tax system, which is not always 
done via regulations. 59    

 
Recommendation: Key business concerns or irritants should not be exempted from the reduction rule. 
This is consistent with the key principles of modernizing regulations, which recognize the realities of 
business. 
 
The red tape reduction disclosure to stakeholders and the public is inadequate. The RTRA requires annual 
report only from the president of the Treasury Board but not from the various departments and agencies 
subject to the One-for-One Rule. The One-for-One Template included by departments with their regulatory 
submissions is inadequate as a disclosure document, given that it does not contain any underlying analysis, 
and there is no indication that it is published.60 Further, the annual report contains only a summary of 
administrative burden cost increases and decreases, and the number of regulations amended or repealed, 
within the 12-month period ending on March 31 of the year in which the report is made public.61 There is no 
disclosure of the source data for the calculation of the administrative burden cost or how such data are 
obtained.  
 
In addition, there appears to be no permanent federal red tape website available to the public to report red 
tape using easy, user-friendly, electronic form. One of the most important factors for regulatory best 
practices is having an easy process for citizens to raise their concerns about policies, regulations and 
procedures that are inefficient or ineffective. The current “Report a barrier” webpage62 is ineffective. It is 
narrow in scope, as it addresses only regulatory barriers that impede trade, and does not capture impacts of 
regulatory and administrative burden costs generally. The webpage is also not user-friendly and constitutes 
an administrative burden to be revised. 
 

 
57 S. 6, RTRR. 
58 What Was Heard Report, p. 1. 
59 What Was Heard Report, pp. 5 and 15. 
60 The Rule Guide, para. 10.5 and Appendix D. The Template is delivered to the Privy Council for examination under the Statutory Instruments Act, 

and is meant to facilitate the tracking and monitoring of INs, OUTs, and reconciliations by departments and the TBS. 
61 S. 7, RTRR. 
62 https://www.canada.ca/en/treasury-board-secretariat/services/regulatory-cooperation/report-barrier.html  

https://www.canada.ca/en/treasury-board-secretariat/services/regulatory-cooperation/report-barrier.html
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Recommendation: Streamline reporting requirements.  
Businesses are required to report the same data to different agencies / departments. A one-window portal 
should be developed for businesses to report compliance and other required data. This will improve 
administrative efficiency especially if data can be accessed by federal / provincial / territorial governments 
and regulators via a single source point. 
 
Recommendation: Departments and agencies should be required to publish annual reports, with 
reduction templates, disclosing their red tape reduction efforts and plans per year, and a permanent red 
tape webpage should be created. 
In addition to annual reports, the Reduction or RTRA Rule Template should be revised to capture the 
department’s red tape reduction analysis, including the non-regulatory options considered and the rationale 
for the offsets applied against the new regulation or regulatory requirement imposing new administrative 
burden. The template should be published before or at the time of consultation with stakeholders for the 
regulatory change, and also attached to the annual reports of departments.  
 
A permanent red tape website should be created and made accessible to the public for reporting red tape 
and suggesting how to remove it, through user-friendly, plain language, electronic form.  
 

Exploring Options to Legislate Changes to Regulator Mandates 

 
TBS Question 1: What approaches should TBS consider to legislate regulatory efficiency and economic 
growth as an integral part of regulatory mandates? 
 
Canada has to keep pace with emerging economic opportunities and evolving challenges.63 There is an 
opportunity to make regulatory excellence a key strategic advantage for Canada.64 It will be necessary to 
streamline a large number of federal government departments, agencies and Crown entities that perform 
regulatory activities. In respect of the oil and natural gas industry, these regulators include among others: 
the Impact Assessment Agency of Canada, Canadian Energy Regulator, Natural Resources Canada, 
Environment and Climate Change Canada, Fisheries and Oceans Canada, Competition Bureau, Indian Oil and 
Gas Canada, etc. The statutes enabling these regulators as well as the statutes they administer will be 
subject to amendment in order to make changes to their mandates.  
 
Canada imposed a number of regulatory and policy challenges on the energy industry that have resulted in a 
less competitive regulatory environment, when compared to many competing U.S. jurisdictions. Some of the 
extensive and complex regulatory reforms, which provide few environmental benefits while escalating 

 
63 Annual Report to Parliament for the 2017 to 2018 Fiscal Year: Federal Regulatory Management Initiatives https://www.canada.ca/en/treasury-board-

secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html  
64 External Advisory Committee on Regulatory Competitiveness letter recommending second round of Regulatory Reviews (May 2019) 
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/external-advisory-committee-regulatory-

competitiveness/eac-regulatory-competitiveness-letter.html  

https://www.canada.ca/en/treasury-board-secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html
https://www.canada.ca/en/treasury-board-secretariat/corporate/reports/annual-report-parliament-2017-2018-fiscal-year-federal-regulatory-management-initiatives.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/external-advisory-committee-regulatory-competitiveness/eac-regulatory-competitiveness-letter.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/external-advisory-committee-regulatory-competitiveness/eac-regulatory-competitiveness-letter.html
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regulatory costs for business, include Bill C-6965 and Bill C-48,66 regulations on methane emissions, and a 
clean fuel standard, among many others. Yet, the scope and cumulative regulatory burden and cost imposed 
on businesses as a result of Canada’s recent regulatory changes remain largely absent from these policy 
debates.67  
 
The best approach is to legislate regulatory efficiency factors and the economic impact factors (set out 
below) as part of the “Public Interest Factors” that must be considered in every decision relating to 
regulatory requirements (including in legislation, policies and forms). 
 
Recommendation: Lifecycle-public interest approach 
The Regulatory Efficiency Factors and the Economic Impact Factors must be legislated as part of the “Public 
Interest Factors” that must be considered by all government departments, agencies and Crown entities 
when: assessing, designing, drafting and implementing all new or revised legislation, regulations, policies, 
forms and considering and deciding on any type of regulatory application. The lifecycle-public interest 
approach recognizes that attention must be given not only to legislative, regulatory and policy development 
and analysis, but also must be applied at the implementation, evaluation, review and decision-making stages 
of the regulatory process. As a result, the life cycle approach improves the effectiveness, efficiency, and 
accountability of the regulatory system to support the government's commitment to Canadians. 
 
Regulatory Efficiency Factors 
For ease and simplification, two options may be considered for legislating efficiency factors in regulators’ 
mandates, which regulators must apply to their regulation, policies, decisions and activities in general. These 
are as follows. 
 
Option 1:  
The two policies, namely the Cabinet Directive on Regulation with its related Guidance Policies,68 and the 
One-for-One Rule Guide69 already contain some of the key efficiency principles that need to be legislated. 
This option recommends revising and expanding the scope of these existing policies to capture all regulatory 
requirements in all government regulatory records (legislation, regulations, policies, etc.), as well as, all 
government departments, agencies, relevant Crown entities (collectively referred to as “regulators”) and 
their decision-making activities; and then (b) incorporating the revised policies by reference into the 
legislation, attaching comprehensive compliance checklists (the “Regulatory Criteria 
Checklist”) as schedules in the legislation.  
 
The Regulatory Criteria Checklist will include all key principles and factors that must apply including the 
Regulatory Efficiency factors and the Economic Impact factors. For example, the checklist must require 
ministers and head of agencies to confirm the following: 

 
65 An Act to enact the Impact Assessment Act and the Canadian Energy Regulator Act, to amend the Navigation Protection Act and to make 

consequential amendments to other Acts, S.C. 2019, c. 26 assented to June 21, 2019. 
66 Oil Tanker Moratorium Act, S.C. 2019, c. 26 assented to June 21, 2019. 
67 Assessing Canada's Energy Sector Competitiveness, pp. 14, 21 and 38. 
68 https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools.html  
69 The Rule Guide, https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/controlling-

administrative-burden-guide-one-for-one-rule.html  

https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/controlling-administrative-burden-guide-one-for-one-rule.html
https://www.canada.ca/en/treasury-board-secretariat/services/federal-regulatory-management/guidelines-tools/controlling-administrative-burden-guide-one-for-one-rule.html
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• The justification for the regulatory requirements; the regulatory design; regulations are outcome-based; 
transparently developed; and evidence-based; cost-benefit analysis; competitive analysis; harmonized 
with other jurisdictions; avoids duplication; response time is considered; plain language is used; ensure 
adequate consultation; keep compliance flexible; sunset review and expiry provisions have been 
considered; additional regulatory requirements have been avoided; number of regulatory requirements 
will be added and how many will be eliminated, as well as what the net change will be.70 

 
The Regulatory Criteria Checklist must be completed and signed by the responsible minister or head of the 
regulatory authority and submitted to the oversight office and the established Cabinet committee for review 
and signoff with the proposed new or amendment regulation or policy. The Regulatory Criteria Checklist 
must also be published on the webpage of the department or agency and other relevant websites early in 
the process, on time for consultation with stakeholders. Notably, the Regulatory Impact Analysis Statement 
lacks key points of assessments and underlying analysis required to understand the regulatory decision. 
 
Option 2: Incorporate the following specific factors in the legislation. 
▪ Service standards ▪ Review, reduce & control burden 
▪ Regulatory Excellence ▪ Predictability 
▪ Professionalism ▪ Interdepartmental & interjurisdictional cooperation 
▪ Systems Approach ▪ Evidence-based 
▪ Digitization / Digital First ▪ Stakeholder Engagement, Transparency & Trust 
▪ Fairness & Inclusiveness ▪ Flexibility, Innovation & Risk-based Regulation 
▪ Regulatory Impact Assessment ▪ Accountability & Disclosure 

 
Factors discussed below: 
Service Standards: to increase transparency and accountability, including timelines with established targets 
that are competitive with other jurisdictions, where appropriate and clear requirements, for regulatory 
processes such as licenses, approvals, certifications and high-volume transactions. Regulators must be 
required to also develop and publish timelines, clear expectations, priorities and requirements for their 
other activities such as correspondence and responses, inspections, audits, compliance and enforcement, 
hearings etc. Regulatory processing and wait times must be significantly reduced.  
 
Review, reduce and control administrative and regulatory requirement burdens: regulators must review 
and measure, on an ongoing basis, performance of regulatory processes and programs, to identify 
regulatory frameworks in need of elimination or change, while maintaining predictability. Regulators must 
adjust regulatory design, choice of regulatory instruments, compliance plans proportionate to existing risk 
and include measurement of the time and cost burden for defense and resolution of legal challenges for 
application approvals. Regulators must perform annual count of their administrative and regulatory burdens 
in all the legislation, regulations and policies they administer, and recommend those for elimination using 
the streamlined criteria or cost-benefit analysis, in order to meet red tape reduction target.71 

 
70 See Jones, pp. 18-19. 
71 The streamlined criteria for identifying non-functional regulations (assessing the net benefits or net costs of regulations) and for establishing when 
regulations should be eliminated. The criteria should be codified and enforced by an independent agency or government department separate from 
regulators, although the regulators should be expected to carry out the review, count and analyses of existing regulations and regulatory 
requirements. The criteria are: (1) regulation no longer addresses a legitimate economic or social problem - a problem might have been legitimate at 
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Regulatory Excellence/User-friendly regulatory system: regulatory processes and documents must be 
streamlined and simplified, with fewer steps required to make a decision, take an action or comply. 
Unnecessary or duplicative steps, practices and information requirements should be eliminated. Single-
entry/one window/one-stop portals should be used to receive information from the regulated community 
that will be used by all relevant regulators to make a decision based on risk. They must be modern, open, 
transparent, accessible and understandable using plain language less likely to require judicial interpretation. 
Policies, manuals and prior decisions applied by decision-makers must be published on the websites, well 
organized and easy to locate.  
 
Predictability: avoid frequent regulatory changes. Regulators should be predictable and consistent in the 
manner in which they administer their programs and in the decisions they make. Consistency and 
predictability are crucial for sustainability of business. Regulators must prepare and publish Forward 
Regulatory Plans in advance to create a predictable regulatory environment for business, Canadians, and key 
trading partners. Innovations such as “negative list” approaches (which require governments to explicitly 
identify areas of activity that they will not liberalize) may be used.1 Reasonable time frames between the 
publication of new requirements and their coming into force must be provided to allow sufficient time for 
businesses to make the necessary adjustments. 
   
Professionalism: the relevant skilled and trained officials of regulators must be accessible to support 
industry and the public directly by phone and by email, not just one general phone line for public inquiries. 
Regulators must be easily accessible and responsive, at a commercial speed, to provide greater clarity, 
support and guidance to the regulated community. The regulators resourcing requirements is important to 
realize many of the recommendations cited. Ensuring capacity and sufficient training is necessary, especially 
through regulatory change. 
 
Interdepartmental and interjurisdictional cooperation: throughout the regulatory process regulators must 
cooperate and coordinate regulations, policies, and decisions with other federal regulators and with other 
Canadian and international jurisdictions.72 Efforts must be made to harmonize and to provide coherence in 
laws, regulations and policies; remove duplication and redundancies in the federal regulatory frameworks; 
minimize regulatory differences by pursuing mutual recognition of regulatory requirements and the 
adoption of consensus-based standards; incorporate by reference eligible national and international 
standards, guidelines and best practices; pursue the use of joint approvals to accelerate market entry within 
Canada and other countries; and pursue mutual recognition of regulatory decisions and approvals so that 

 
the time a regulation was imposed; however, economic and technological changes may have rendered moot its legitimacy. (2) regulation addresses a 
legitimate economic or social problem but does not effectively mitigate the problem. (3) legitimate economic or social problem can be addressed in a 
less costly manner than the current regulation, including strengthening the role of the market (such as certain environmental regulations). (4) 
legitimate economic or social problem is addressed by another law or regulation at the same or different level of government – are clearly redundant 
since they offer no additional social benefits at the margin, but increase compliance costs. (5) regulation contradicts another law or regulation, which 
makes legal compliance with the regulation infeasible without violating some other rule. (6) regulation cannot be applied in a predictable and 
consistent manner - because the regulations are vague, inconsistently enforced, or both, are likely to have very high compliance costs. When the 
application of rules by the regulator is uncertain, risk averse organizations worried about violating regulations will likely adopt excessively costly 
safeguards to ensure that they are complying with regulations. They are also likely to discourage investments in assets that cannot be quickly 
liquidated. See Steven Globerman, Strategies for Deregulation, Concepts and Evidence, Fraser Institute 2018 (“Globerman”), pp 7-8 and 16. 
72 Through a number of regulatory cooperation bodies, for example, the Canadian Free Trade Agreement Regulatory Reconciliation and Cooperation 
Table, the Canada-U.S. Regulatory Cooperation Council and the Regulatory Cooperation Forum of the Canada-European Union Comprehensive 
Economic and Trade Agreement. 
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products certified and deemed safe by a comparable Canadian or international regulator could be accepted 
at the federal level. 
 
A Systems-focused approach: regulators must recognize and address interconnections between regulatory 
issues, encourage regulators to work collaboratively on shared issues. 
 
Evidence-based: new and revisions of regulatory requirements, as well as decisions on applications, are 
based on best available evidence, robust analysis and assessment of risk, while being open to public 
scrutiny.  
 
Digitization/digital first: regulators must provide more online services (e.g. online portals, electronic 
templates) and use of neutral technology. Frequently accessed forms must be easy to find on government 
websites, are user-centred and digital end-to-end, fillable, savable and submittable online for approvals, 
certifications, inspections, reporting, etc.; allowing electronic signatures; automated reporting of data 
through linked systems. Every effort should be made to consider the user experience and make things as 
simple as possible to save time and frustration while increasing compliance.  
 
Stakeholder engagement, transparency and trust: Regulators must conduct more effective and productive 
consultations and engagement of directly affected parties and other stakeholders throughout the regulatory 
process to create a transparent regulatory environment and foster trust among the regulator, the regulated 
and the public. 
 
Fairness and inclusiveness: regulators must be fair and equitable in the manner in which it treats regulated 
persons. Regulators must have all of the relevant voices at the table, including those affected directly or 
indirectly; genuinely accommodate potential solutions from regulated parties to produce collaborative 
solutions (not just accepting comments and dumping them), genuinely co-developing regulatory 
requirements with the regulated community and other stakeholders, focusing on best evidence and a 
common understanding of the facts, and drawing from the best available regulatory practices. 
 
Flexibility, innovation and risk-based regulation: regulators must change from the culture of risk aversion 
to a culture of risk management, incentivizing good behavior, and encouraging or rewarding innovative 
approaches to complex and emerging issues. Regulators must have the flexibility and capacity to adjust to 
changing circumstances, new technology, new social and cultural practices and individual circumstances 
within regulators’ mandates. Regulatory decisions may be based on the past actions and compliance record 
of the regulated person and on the level of risk. Regulators must consider alternatives to regulation, 
whether outcome or performance based approaches would be suitable, demonstrate that the regulatory 
response is proportional to the degree and type of risk being addressed and will not affect unintended areas 
of business and the system. Regulators must acknowledge that the primary purpose of enforcement is to 
achieve compliance to realize the objectives of the regulatory program, rather than punishing non-
compliance. Further, apply a risk-based approach to decision-making that considers a fast-track or 
streamlined review process for projects with a low risk of environmental impacts.  
 
Regulatory impact assessment: regulators must adopt the culture of continuous evaluation of regulatory 
requirements and decisions to determine where approval processes can be streamlined and where 
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resources should be redeployed, while meeting the principle of predictability. Factors to consider include: 
impacts on health and safety, security, the environment, and the social and economic well-being of 
Canadians and Canadian businesses and the directly affected persons or industry in particular; costs or 
savings to directly affected persons or industry in particular, government, and Canadians; impact on the 
Canadian economy and Canada’s international competitiveness; impact on other federal departments or 
agencies, on other governments in Canada, and on Canada's foreign affairs; degree of interest, contention, 
or support from directly affected parties and Canadians.  
 
Incorporate global benchmarking of timelines, costs, regulatory burden and other impacts with a focus on 
energy-intensive, trade-exposed industries.  
 
Accountability and disclosure: regulatory accountability is a system of checks and balances to ensure a 
transparent, efficient and effective regulatory environment.73 Regulators must individually publish annual 
reports, business and regulatory plans on their websites accounting for their efforts in meeting the 
regulatory burden reduction target, in respect of regulatory efficiencies, performance against service 
standards, innovations, red tape counts and red tape reduction, interdepartmental and interjurisdictional 
cooperation, regulatory impacts, etc. Regulators must have simplified, “always on” webpage for collection of 
regulatory feedback and provide quick responses to stakeholder concerns or complaints.  
 
TBS Question 2: How should the Government measure the impact of regulations on competitiveness? 
 
Recommendation: The following are economic impact factors that may be legislated as part of the 
regulator’s mandates, which regulators should apply to their regulations, policies, decisions and activities in 
general.  
 
Assessment of applicant’s and sector’s competitiveness: this is the regulators’ opportunity to consider the 
Applicant’s (where applicable e.g. application decisions) and the sector’s competitiveness in terms of 
profitability, trade, investment and innovation. New and revisions of regulatory requirements, as well as 
decisions on applications, must consider the applicant’s and the industry’s market position compared to 
other sectors and other jurisdictions in Canada; must consider profitability and any changes in profit and 
revenue of the applicant and the relevant sector. Updated sector or industry data should be made available 
on the website of the new Center for Regulatory Innovation. Applicant may submit its own profitability data 
with other evidence in support of the application. Regulatory requirements and decisions must support a 
competitive economy, entrepreneurship, and innovation for the benefit of Canadians and businesses. Any 
restrictions on competition must be fair, limited, and proportionate to what is absolutely necessary to 
address a given problem.  
 
Assessment of Canada’s competitiveness: new and revisions of regulatory requirements, as well as 
decisions on applications, must consider Canada’s position in terms of trade, investment level, jobs and 
unemployment rate, and innovation compared to similar sector in international jurisdictions. The impacts of 
regulatory change on future investment should be assessed and considered. Such data should be made 

 
73 Government of Manitoba, Regulatory Accountability Secretariat, Manitoba Regulatory Accountability Report, September 2018 
https://www.gov.mb.ca/asset_library/en/rrt/regulatory_accountability_report.pdf   

https://www.gov.mb.ca/asset_library/en/rrt/regulatory_accountability_report.pdf
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available on the website of the new Center for Regulatory Innovation. Regulatory requirements and 
decisions must not impede or have cumulative and unintended impacts on Canada’s competitiveness in a 
global economy. Implementing targets for annual capital investment in and GDP growth from new projects 
in Canada, would act as good measures. 
 
Assessment of applicant’s and sector’s economic growth: this is the regulators’ opportunity to consider the 
applicant’s (where applicable e.g. application decisions) and the sector’s economic well-being and growth, 
innovation and new market opportunities. New and revisions of regulatory requirements, as well as 
decisions on applications, must consider the applicant’s and the industry’s business opportunities, 
sustainability and growth in Canada. Regulatory requirements and decisions must support and promote fair 
and inclusive economic growth and provide certainty. 
 
Assessment of Canada’s economic growth: this is the regulators’ opportunity to consider Canada’s 
economic growth and global market opportunities. New and revisions of regulatory requirements, as well as 
decisions on applications, must consider Canada’s opportunity for economic growth compared to similar 
sectors in international jurisdictions. Regulatory requirements and decisions must not impede Canada’s 
opportunity for innovation and economic growth in a global economy.   
 
Assessment of cumulative cost of complying with administrative and regulatory requirements: regulators 
must assess, and verify with Canadian businesses, the existing costs of complying with existing regulatory 
requirements in all regulatory documents and conditions on approvals (including administrative burden), in 
addition to the new cost of complying with the proposal for a new or revised regulatory requirement and 
approval condition (including administrative burden). The methodology for the assessment must be clear, 
simple, made for the Canadian business environment (not one-size-fit-all), use accurate data and made 
public. Regulators are required to limit the cumulative administrative and regulatory compliance costs on 
business, and if there must be a new cost, impose the least possible cost.  
 
Red tape (administrative and regulatory burden) reduction: this is the regulators’ opportunity to apply the 
legislated regulatory requirements reduction targets, including the decisions to impose conditions on 
projects or businesses. Regulators must show the red tape reduced.   
 
Assessment of regulatory innovation: this is the regulators’ opportunity to apply regulatory innovation. 
Regulators must liaise with the Center for Regulatory Innovation for best solutions. Every regulator should 
be innovative, looking for more efficient and economical ways to carry out its responsibilities and for ways 
to support or encourage economic growth. New and revisions of regulatory requirements must consider 
other regulatory alternatives (such as incentive-based), non-regulatory (market-based, voluntary, outcome 
or performance based approaches etc.) options, and appropriate combinations. Regulators must justify the 
regulatory requirement as a last resort to address the problem. Regulatory innovation also applies to 
decision-making on regulatory applications, and to conditions imposed on projects and businesses.  
 
Enshrining these factors and the checklist in legislation would ensure that the economic impacts of new, 
revised or cumulative regulations, policies and legislation, as well as projects, are key considerations for 
regulators. 
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TBS Question 3: How should Government define and measure the cumulative burden of regulation? 
 
The costs of cumulative regulatory burden fall on those who must comply with them and because 
governments rarely quantify these costs, they are essentially a hidden tax.74 The challenges of measuring 
cumulative regulatory burden cannot be trivialized. Jones (2015) also notes that  

Precise regulatory costs can never be fully known because, unlike taxes, they are unbudgeted and 
often indirect. But scattered government and private data exist about scores of regulations and 
about the agencies that issue them, as well as data about estimates of regulatory costs and benefits. 
Compiling some of that information can make the regulatory state somewhat more 
comprehensible.”75 

 
Various measurement methods include: (a) the survey-based approaches which involves using survey 
results;76 (b) the standard cost model which is popular with European governments but complex and 
measures only a part of the overall regulatory burden;77 (c) the counting approach which involves track by 
volume through counting the number of regulations, the number of requirements associated with 
regulations, or the number of pages of regulations;78 (d) the Regulatory Impact Analysis (“RIA”) which is 
essentially an internal checklist for regulators who must go through the exercise of evaluating the costs and 
benefits of new regulations; and (e) the regulatory requirement measure which is a custom-made model 
first developed by the government of British Columbia and now legislated by Manitoba.    
 
The regulatory requirement measure of cumulative regulatory burden is a variant of the counting approach. 
Instead of counting pages of regulations or simply counting regulations, the counting tool must measure the 
regulatory requirements.79 In addition, the regulatory requirements must include requirements found in 
policies and legislation as well as in regulations, making it comprehensive, given that each of these 
instruments can have thousands of requirements associated with them. A “regulatory requirement” is 
defined in British Columbia’s Regulatory Reform Policy as “an action or step that must be taken, or piece of 
information that must be provided in accordance with government legislation, regulation, policy or forms, in 
order to access services, carry out business or pursue legislated privileges.”80  
 
However, it is noteworthy that the regulatory requirement count is only a benchmark used to determine the 
success of commitment made to reduce regulatory burden. In other words, there must be a set target that 
will be measured against the regulatory requirement count.  
 

 
74 Jones, p. 6. 
75 Jones, p. 7. 
76 Used by researchers in agencies such as the Canadian CFIB, the Mercatus Center at George Mason University, the 

Competitive Enterprise Institute, and the Small Business Administration’s Office of Advocacy in the United States. 

Jones, p. 7. 
77 Jones, p. 12. 
78 Jones, p. 11. 
79 Jones, pp. 14-15. 
80 Jones, p. 15.  
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The regulatory requirement measure has been noted for its several advantages, including its simplicity and 
granularity relative to the other measures such as counting only regulations.81 While RIAs may improve the 
regulatory process, they have not proved an effective approach for reducing regulatory burden for at least 
three reasons: they are not subject to much public scrutiny, they do not cover a broad enough scope, and 
they set no overall limit on the total volume of regulatory activity.82 
 
It is also clear that ultimate objective of reducing regulatory burden is to reduce the costs associated with 
them.83 However, regulatory requirements counts alone may not give a reliable measure of the cost 
reductions that are likely to be realized by eliminating some of them or specific regulations (e.g., prioritize 
costly regulations). Cost reduction can only be implicitly achieved by adopting a reduction rule that requires 
eliminating a number of existing regulatory requirements, for every new one adopted, that will be sufficient 
to continue to reduce the overall regulatory burden costs.84 The Two-for-One Rule used in Manitoba and the 
United States currently, and previously in British Columbia,85 has the potential to achieve a regulatory cap 
(zero net increase) in Canada, if implemented in conjunction with a set target for the reduction of the stock 
of existing regulations, statutes and policies and the proposed annual Regulatory Modernization Bill that will 
eliminate outdated laws and regulations and update existing ones.  
 
Recommendations: 

• Define “Cumulative Regulatory Burden” broadly to capture: (i) all compliance burdens and 
administrative burdens arising from all regulatory activities and decisions; (ii) all government 
departments, agencies and Crown entities, regardless of their independence (except the judiciary); 
(iii) in all legislation, regulations, policies, memos, manuals, approvals, licenses, certifications etc.; 
and (iv) at all levels of government in Canada.  

• Use the “regulatory requirement count” methodology as the measure of Cumulative Regulatory 
Burden. Set a reduction target (example one-third of the count) that the regulatory requirement 
count will benchmark and continuously measure. Because reducing “cost” of the burden should be 
the focus when imposing reduction rules, use the Two-for-One Rule, which has the potential to 
achieve a regulatory cap (zero net increase) in Canada, if implemented in conjunction with a set 
target for the reduction of the stock of existing all regulations, statutes and policies and the 
proposed annual Regulatory Modernization Bill that will eliminate outdated laws and regulations 
and update existing ones. 

• Implement the continuous count and monetization of Cumulative Regulatory Burden to measure 
Canada’s competitiveness and that of its businesses. To enhance competitiveness, cumulative 
regulatory costs on business must be significantly reduced. 

 

 
81 Jones, p. 15.  
82 Jones, p. 16.  
83 Globerman, pp. i, 13, 16 and 18. 
84 Globerman, p. 14. 
85 When the BC government first introduced the Reform Policy in 2001, two regulatory requirements had to be 
eliminated for every one introduced. At one point, the ratio was five to one, but today the policy calls for eliminating 
one requirement for every new one introduced. See Jones, p. 19. 
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TBS Question 4: What should regulators consider to achieve positive impacts on competitiveness and their 
regulatory objectives (i.e. objectives to protect or improve health, safety, security, social and economic well-
being and the environment)? 

Regulators should be reoriented to the true concept that an efficient and effective regulatory system, which 
preserves and promotes competitiveness, will naturally achieve the objectives of protecting or improving 
health, safety, security, social and economic well-being, and the environment.  Competitiveness and these 
regulatory objectives are not mutually exclusive goals. They are complementary objectives and should be 
analyzed and weighed together in every legislative and regulatory decision-making process.  
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