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September 30, 2019

Brennen Young

Director, Policy and Strategic Planning

Regulatory Affairs Sector

Treasury Board Secretariat

Email: RCD-DCMR@tbs-sct.gc.ca

Re: Request for stakeholder comments as published in the Canada Gazette, Part I, Volume 153, Number 26,

received on September 5, 2019 (herein the “Consultation”)

Dear Sirs:

We are pleased to provide input to the above-mentioned Consultation. As you know, VIA Rail is a Federal

Crown Corporation that operates Canada’s national passenger rail service on behalf of the Government of

Canada. We provide safe, cost-effective, and sustainable transportation from coast to coast to coast in both

Official Languages. With 3,115 dedicated employees across the country serving over 400 communities, VIA

Rail carried close to 4.8 million passengers in 2018, and 2.348 million in the first 6 months of 2019. VIA

offers three distinct types of services:

• Intercity: connect the downtown cores of major urban centres, as well as suburban and rural areas

in the densely populated Québec City - Windsor Corridor.

• Long-distance: support travel and tourism between Vancouver and Toronto, as well as Montreal

and Halifax.

• Regional: aim to meet essential transportation needs in rural and remote communities where

alternative, year-round transportation is limited or unavailable.

VIA Rail operates 514 departures weekly on a network where 97% of the tracks are owned by other railway

companies (Freight Class 1, short lines and provincial railways).

As communities expand and more goods need to travel to markets, congestion on our roads and railways

is increasing. Simultaneously, interest for our passenger rail services continues to grow. VIA Rail is

transforming to better meet the needs of passengers and seize this opportunity to be an attractive

transportation solution for all. Certain regulatory requirements and practices have at times proven

challenging in providing timely reliable, modern and convenient passenger rail services. We therefore

welcome this opportunity to provide feedback on regulatory modernization as we work to ensure that

passenger rail remains a viable and key contributor to a clean and prosperous Canadian economy.

Targeted Regulatory Reviews

The current regulatory regime is prescriptive and does not allow for the development and timely

deployment of new technologies to achieve or surpass an equivalent safety outcome. For example, if we

invest and\or develop new technological tools, unless we initiate an exemption process, the new

technology cannot replace the inspection tasks required by the Rules. VIA Rail is always looking for

opportunities to continuously improve the safety of its operations and ensure it can service its clientele by

leveraging technological tools. The use of new technological tools paired with current practices and

mailto:RCD-DCMR@tbs-sct.gc.ca
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procedures can allow VIA Rail to achieve or surpass safety objectives in a more efficient way.

Hence, technologies are a big part of our operations and touch upon several areas of our business:
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• In managing and maintaining our infrastructure, technology could represent better tools to

identify risks to the safety and security of our personnel, passengers and communities in proximity

of rail infrastructure. For example, the use of drones to detect track and bridge flaws, beaver dams.

This technology would also maximize our resource as the in-person inspection requires resources,

time and cost-intensive while drones could increase efficiency and precision of inspection.

• In managing and maintaining our rolling stock, these technologies could prove more efficient in

detecting equipment defects. This can, in turn, allow VIA Rail to manage its assets through

preventive maintenance cycles. As an example, infrared and other wayside detector [e.g. acoustic]

to detect warm and hot bearings/wheels and dragging equipment or advanced imaging systems

to detect missing, damaged or worn rolling stock components are available in the market and have

already proven their value to rail companies around the world. As these technologies are being

developed and used around the world, the rigid regulatory regime in Canada only allows its use

through the exemption process.

While the safety benefits associated with these new and emerging technologies are numerous, the current

prescriptive regulatory regime does not allow for the timely deployment of most new technologies. As an

example, Section 2.5 of the Track Safety Rules prescribe walking track inspection yearly on Class 5 tracks.

Considering that in Canada, there are thousands of miles of track, the use of drones could represent

significant safety and efficiency benefits. To implement this technology, VIA Rail will be required to initiate

an exemption process. In accordance with section 22 of the Railway Safety Act (RSA), the Governor in

Council and the Minister of Transport have powers to exempt a railway company from the application of

specific provisions. This creates a lot of administrative burdens on both the railways and the regulator,

while delaying the use of new technological tools. A regulatory regime that facilitates pilot projects to

explore new technologies would help reduce the administrative burden required to obtain all

authorizations to perform the tests to validate the benefits of these technologies. While most of our

inspections still rely on human/manual inspections, these technologies represent an improvement that

would mitigate the safety risk of our operations.

The Guideline on Applying for Exemption or Filing of a Notice of Exemption provides direction on the

documentation to be provided during the process while defining timelines to be followed. On paper, the

process seems clear and defined, however, in practice most of the long-term exemption processes are

difficult. To illustrate this, the securement rules that were developed are freight-centric (Rule 112 of the

CROR). An empty passenger car is required to be secured the same way as a freight tank car transporting

dangerous goods. A passenger car is very different and is left enroute only in the case of a mechanical or

safety concern problem. Within passenger operations, this new securement rule is very difficult to comply

with and therefore on April 8, 2015, VIA applied to Transport Canada to use a wheel chock as a second

securement device outside yards. The exemption was finally granted to VIA almost 16 months later, on

August 5, 2016.

Recommendation: The regulatory regime should be safety-based rather than compliance-based and

allow the testing and timely deployment of new technology. The exemption process should be improved

to facilitate the testing and the introduction of new technologies. Furthermore, we suggest establishing

Key Performance Indicator to measure the elapsed time from the moment an exemption is requested to

the approval.
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Exploring options to legislate changes to regulator mandates

A. Better consideration of passenger operations versus freight operations in the current industry
context.

Our experience shows that there are significant gaps when assessing the impact of regulations on

competitiveness and measuring the cumulative burden of regulations—here are some examples.

No cost-benefit assessment needed through the Rule-making process – Work Rest Rules

Under section 19 of the Railway Safety Act, the Minister may, by way of an order, require that a company

formulate a rule or revision of a rule. On December 20, 2018, the Minister of Transportation issued a

Ministerial Order requiring the revision of the Work Rest Rules to address a watchlist item identified by the

Transportation Safety Board of Canada (TSB). Even if the content, expectation and limits of new Work Rest

Rule were provided by Transport Canada in a letter dated July 8, 2019, the rule-making process is a

ministerial power that does not appear to take into consideration compulsory analysis on industry impacts,

such as cost-benefit assessment, or an impact/administrative burden related assessment. Furthermore, the

TSB watchlist item issued to the rail sector in 2016 was specific to freight trains1, it is unclear what problem

is being addressed in Canadian passenger operation by this new rule. Currently, the Railway Association of

Canada is working with the industry on the revision of the Work Rest Rules to address the Ministerial Order.

This rule modification will impact thousands of employees in Canada and will likely impact our capacity to

maintain existing and mandated train service. To fully comply with the new Work Rest Rules, VIA Rail will

require a substantial increase of operating employees while increasing the yearly operating cost by millions

of dollars. In this specific case, we believe that a cost-benefit and an impact assessment must be done by

the Government in order to better understand if railway companies will even be in a position to comply to

same and how much time should be allowed to comply with the new Rule. Our assessment shows that to

fully comply with Transport Canada’s expectation, VIA Rail will have to hire 112 new employees, mainly

Locomotive Engineers. Considering that training one (1) Locomotive Engineer takes approximately between

24 and 26 months, the time required to comply with the new Rules must be carefully considered to avoid

adverse impacts on services offered to our passengers, notably, those living in remote areas where there is

limited alternate transportation options.

Regulations impacting the core of our passenger service

Passenger and freight operations are very different in terms of train length, tonnage, speed, equipment,

acceleration/brake systems, scheduled service, type of train handling and crew composition. The existing

regulatory environment is freight railway centric both in the application and cost allocation towards the

application of the regulations. The new grade crossing regulations is a good example where the assessment

only considered the impact on the infrastructure owner. The infrastructure owner can choose to reduce

permissible speed which would have a major impact on intercity passenger services considering the added

trip time.  As VIA Rail is a high-speed passenger operation, we are now facing a potential operational issue

1 2016 TSB watchlist: Sleep-related fatigue in operating crew can impair the safe operation of freight
trains.

Recommendation: To prevent potential or excessive costs service reductions caused by the new Work
Rest Rules, an assessment should be done by the government in order to better understand if VIA Rail
will be in a position to comply to same and how much time should be allowed to comply with the new
Rule.
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if the infrastructure owner decides to reduce speed as opposed to applying the necessary measures to

maintain passenger train speeds. The impact to our passenger service would be significant as the running

time would be increased, delaying our trains, reducing our competitiveness and directly impacting trip

times.

VIA Rail owns only 2.5% of the track over which it operates and must therefore negotiate track access to
fulfill its mandate with host railways. This access is negotiated from a weak position relative to the host
railways given VIA Rail’s lack of leverage. While there is a possibility of addressing this imbalance by
involving the CTA to resolve disputes, the dispute resolution process in subsection 152.1(1) of the Canada
Transportation Act is lengthy and costly. When tested, while VIA Rail was eventually successful in this access
decision, the total process took 20 months. After failing to reach a commercially-negotiated agreement,
VIA Rail must establish the absence of an agreement in respect of a given matter and then, further, that
reasonable efforts to negotiate that matter has been made, before the Agency can rule on the merits of an
application under 152.1(1).

The Office of the Auditor General of Canada in its 2008 and 2016 Special Examination Reports noted “VIA
Rail does not own most of the rails that it uses on a daily basis. Any extra usage must be negotiated with
the owners of the rail networks; The rail network is becoming increasingly congested and there is a risk that
the situation may become acrimonious due to current economic and environmental pressures. The existing
rail service agreements with the main track-owning railway companies did not give VIA Rail trains the right-
of-way. Because of this as well as rail network congestion, the on-time performance of VIA Rail trains
worsened significantly since 2010….”

Current operating practices have led to an environment where intercity passenger rail growth is

constrained, being unable to add or control frequencies, trip times, on time performance (OTP) or even

track access with little or no remedies when receiving poor services from host railways. To illustrate this,

we added 12 hours of trip time between Vancouver and Toronto service known as “The Canadian”, the OTP

was improved for some time. As a result of major delays of up to 43 hours, we had to add another 11 hours

to the trip time and we continue to struggle with poor performance. Additional to this, our on time

performance was once 85% and is now closer to 72%. In order to achieve positive impacts on

competitiveness while providing a reliable service for our passenger thus improving economic well-being,

the government should consider protecting the capacity of VIA Rail to deliver an efficient and reliable

passenger service.

B. Protecting Canadian Passenger Rail Service

As part of this consultation, the Treasury Board Secretariat is asking “What approaches should TBS consider

to legislate regulatory efficiency and economic growth as an integral part of regulatory mandates”. The

Federal Government has a great opportunity to promote Canadian rail passenger services. While Canadians

are looking for better sustainable mobility, the relation between the projects and responsibilities of the

Provincial and Federal Governments, and long-term plans are unclear. The Provincial Governments are

Recommendation: The differences in the Regulations between passenger and freight operations should
be more clearly taken into consideration by the regulator. Furthermore, when assessing impacts of
new Regulations, it is important to understand the impacts on infrastructure owners, the operator and
the user. Regular meetings between the regulators and passenger railways should take place to discuss
the specific issues related to high-speed passenger operations.
In addition, the Government should consider protecting VIA Rail’s ability to deliver an efficient and
reliable passenger service by creating a regulatory framework to address passenger train on time
performance and trip times, in a manner similar to what was done for grain shipments.
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developing light rail and commuter projects in metropolitan areas while the Federal Government has an

overlapping jurisdiction on intercity passenger service.

For example, Montreal’s Central Station and Toronto’s Union Station are owned and managed by different

organizations. In Montreal, CPDQ Infra and CN reached an agreement for the construction of the Réseau

électrique métropolitain (REM) to secure a unified and integrated system for Montreal’s Central Station as

an intermodal hub for four different transport entities. Meanwhile, Toronto’s Union Station is owned by

the City of Toronto, while the train shed and trackage is owned by the commuter rail operator

Metrolinx which is provincially regulated. Since VIA offers a passenger train service between

Montreal and Toronto, VIA must compromise between different standards and authorities.

Maintaining and protecting interoperability through better railway asset management is necessary to

provide efficient passenger rail services to provide sustainable transportation options. Minimum guidelines

will facilitate modern, flexible and efficient railway network that will ensure cost effectiveness and the

continuing enhancement of railway safety and security in the long term as per the Railway Safety Act,

subsection 3(d). The harmonization of the construction or alteration of railway works and infrastructure

will allow the Infrastructure and Communities Minister to fulfill his mandate as stipulated in his mandate

letter to promote better asset management of public transit infrastructure in Canada.

Suggestions for the next annual Regulatory Modernization Bill

There are a number of regulations that should be reviewed but here are some suggestions.

A. Review the Information required to be filed with theGovernment
There are a significant amount of information that railway companies are required to send to the

Government under the Transportation Information Regulations. As an example, VIA is required to provide

to Transport Canada annually the food and beverage sales, the mail and express receipt, pass holders and

infants travelling in business class, the distance travelled by passholders and infants. Gathering this

information requires a significant amount of work. Another example; VIA must send to ESDC a report for

any disabling injury that meets the requirements, within 14 days after the occurrence (HOIR – Hazardous

Occurrence Investigation Report). The local Work Place Committee (WPC) must also track and send a yearly

summary report that will include this injury (ESDC – Safety and Health Committee Report) and VIA must

also send another yearly report summarizing the same info across all of the WPCs on our network (EAHOR

– Employers Annual Hazardous Occurrence Report) which also contains the same information.

Recommendation: To maintain and improve interoperability, the Government of Canada should work
with the industry to develop minimum guidelines for important rail infrastructure interfaces such as
platform heights, electrification standards, train control standards, and heavy versus light railway works.
In addition, a better alignment in transportation infrastructure planning is required between
jurisdictions.
We suggest creating a committee to look at the Canadian mobility offer as a whole in order to develop a
long-term plan (protecting propriety of critical infrastructures as the Mont-Royal tunnel, interoperability,
compatibility of projects, compatibility ofEnhanced Train Control in the Toronto area…)

Recommendation: We suggest reviewing the regulations governing these requirements in order to
prioritize, eliminate duplication and different filings to different agencies and focus on what is needed
by the government.

https://en.wikipedia.org/wiki/Municipal_government_of_Toronto
https://en.wikipedia.org/wiki/Train_shed
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B. Regulatory Alignment
Another suggestion is to review the regulatory alignment within the various branches of the Government

to allow railways to address similar requirements within one system. To illustrate this, the Railway Safety

Management System (SMS) Regulations are designed and developed in isolation from other regulatory

requirements that come from other federal agencies such as Labour Canada, Health Canada and

Environment Canada. This lack of alignment among the regulations that are applicable to federally

regulated companies generate a need for multiple management systems and processes, even though they

are all designed to achieve the same or a similar purpose, namely, risk management. Both, the SMS

Regulations and the Canada Labour Code, require the railway to develop a risk management process,

however, the requirements are not aligned. It is therefore very complex to develop only one process that

complies with all requirements. Fatigue is another example where requirements are included in the Canada

Labour Code, in the Work Rest Rules and in the SMS Regulations. Finally, federal regulatory framework may

be developed in addition of existing provincial regulatory framework. In such cases, it is important that the

federal framework either replace or complement the provincial one to avoid overlapping or duplication.

This creates additional administrative burden when the onus is on the company to demonstrate

compliance. An example of such situation is the carbon pricing framework where companies must

assume the administrative burden to ensure compliance with the reporting requirements.

C. Process to Consult with the Railways
The consultation between the Government and stakeholders early in the development of new

policies, new requirements or regulations is extremely important to optimize the implementation.

In the last 12 months, we did observe significant improvement opportunities. The process to

consult with railways is clearly defined in the case of new Regulations but is not consistent when

talking about policy, technical bulletin, guidelines or assessment documents. This results in

inconsistent timelines for the industry to provide feedback, learning about consultations

(sometimes after the deadline), having many documents to review at the same time with limited

resources, etc. As an example, in August, Transport Canada circulated a Safety culture policy

document. This document was released by Transport Canada to a very small group of industry employees

asking for quick feedback and requested to limit the distribution of the document. In order to provide

valuable comments, we need to consult with many groups internally (operations, safety, labour relations,

various managers) to gain perspective and feasibility. Another case is the Grade Separation Assessment

that we received on January 18, 2019, asking comments by January 30, 2019. In other cases, the documents

are sent to us without consultation (i.e. Technical Bulletins on Rollaway Protection). Furthermore, the

process to consult on these types of documents is different from one agency to another.

The inconsistency (or lack of predictability) of regulatory practices and late engagement in consultations

have necessitated temporary (but in some cases immediate) reallocation of resources to respond to

requirements which in turn has an impact on ability to carry out corporate strategic objectives and in turn,

impacts competitiveness. We share the same goal: Improving Safety, Optimizing our Operations and

Benefiting from Technology Advancements.        The feedback that we provide help raise possible issues in

Recommendation: Existing regulations and new regulations should be reviewed and developed taking
into considerations other similar regulations of other agencies to ensure alignment and avoid a silo
approach. Requirements must avoid the need for multiple management systems (e.g. Risk, Safety, H&S,
Fatigue) and must promote the integration, based on risk, into one governance structure (management
system). In addition, federal regulations should be developed taking into consideration existing
provincial requirements to facilitate compliance and management while reducing the administrative
burden that regulations impose on businesses.
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advance in order to facilitate compliance while increasing the safety benefits and raising issues in advance

instead of requesting exemptions, interpretation or guidance documents. We encourage the Government

to do more consultation with the Industry. There are many forums that were very efficient in the past and

that have not been used in the last year. The Advisory Council on Railway Safety is a very good example

where safety issues, challenges and regulatory agendas were shared with Unions and Industry. This was a

great forum to learn about the upcoming changes and consultations, and make sure we have the right

resources to support the timeline. As an example, we only learned about this Regulatory modernization

consultation on September 5, 2019, asking us to respond by September 30, 2019.

In conclusion, the topics and questions raised during this consultation are of the outmost importance.

Maybe the opportunity is to frame some of the questions differently: not how we remove pain (barriers,

administrative work), but how do we create value and excellence.

We appreciated the opportunity to provide comments as part of this consultation and we are looking

forward to continuing these discussions with the Treasury Board of Canada. VIA Rail Canada would also like

to meet with the Treasury Board of Canada to provide more context in order to help you address these

issues. We would be pleased to meet with you to discuss this further.

We trust this will be a good first step to improving the legislative and regulatory framework impacting our

Industry. We remain available should you need further information. Do not hesitate to contact Galiane

Yergeau as to any questions you may have.

Galiane Yergeau

Senior Advisor, Operational Regulatory Affairs & Rules,

Network Operation

VIA Rail Canada Inc.

3 Place Ville Marie, Suite 500 - Montréal - Québec - H3B 2C9

C : 514.701-6603 T : 514-871-6415

Recommendation: We recommend that the Government reviews and formalize a clear and defined
process to consult with stakeholders when policy, technical bulletin, guidelines, assessment document
or other regulatory documents are being developed.
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